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4. Basis, scope, and applicability of subpart A (8457.30).

As proposed, this subpart interprets sections 2101(a) and
(b), and 2102(a), and 2106, and 2107(c), (d) and (e) of title XX
of the Social Security Act and sets forth the related State plan
requi renents for a SCH P program It includes the requirenents
related to adm nistration of the State program the genera
requi renent for a State plan and the process for Federal review
of a State plan or plan anendnent. This subpart applies to al
States that seek to provide child health assistance through
SCHI P.

W received no conments on this section and have therefore
retained the regul ati on text |anguage as proposed, except for
t echni cal changes.

5. State program adm ni stration (8457.40).

Consi stent with section 2106(d) (1) of the Act, at 8457.40(a)
we proposed that it is the State’'s responsibility to inplenent
and conduct its programin accordance with the approved State
pl an and pl an anendnents, the requirenents of title XXI and title
XI X (as appropriate), and the regulations in chapter IV.

To ensure that the State is operating its program
accordingly, we indicated that HCFA would review the operation of

the programthrough on-site review or nonitoring of State
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prograns. At 8457.40(a), we al so proposed that HCFA woul d
noni tor the operation of the approved State plan and pl an
amendnents to ensure conpliance with title XXI, title XIX (as
appropriate) and the regulations in chapter IV. In the preanbl e
to the proposed rule we discussed in detail the general goals for
the nonitoring provisions as well as expected outcones of
nmonitoring. W noted that the review process and the
i nplications of nonconpliance are specifically addressed in
8457. 200, which was set forth in the May 24, 2000 final financial
regul ation, HCFA-2114-F. (65 FR 33616)

To ensure involvenent in and commtnent to the program at
the highest |evel of State governnent, we proposed in 8457.40(b)
to require that the State plan and plan anendnents be signed by
the Governor or by an individual who has been del egated such
authority by the Governor. This individual could be the
Secretary of Health, the SCH P Adm ni strator, the Medicaid
Director or any other individual who has been del egated authority
by the Governor to submt the State plan or plan anmendnent. In
order to facilitate conmuni cati on between the appropriate State
and HCFA staff, we proposed in 8457.40(c) to require that the
State plan or plan anmendnent identify the State officials who are
responsi bl e for program adm ni stration and financial oversight.

W noted in the preanble that when the passage of State

enabling legislation is required to inplenent a State plan, a
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State can submt its State plan application before the passage of
the legislation. States nust indicate in their application if
such legislation is necessary and when it wll be in place. At
8457.40(d), we proposed that the State plan nust include an
assurance that the State will not clai mexpenditures for child
heal th assi stance prior to the tine that the State has

| egi sl ative authority to operate the State plan or plan anmendnent
as approved by HCFA.

Comment: One conmenter recomended that 8457.40(a) be
anmended to clarify that States nust operate State plans and plan
anendnents not only in accordance with titles XI X and XXI, but
al so in accordance with Federal civil rights |laws, including
title VI of the Cvil R ghts Act of 1964 and the Anericans Wth
Disabilities Act. Accordingly, the comenter reconmmended that
HCFA al so nonitor the operation of the State plans and pl an
anendnents for conpliance with these | aws.

Response: It is true that States nust operate State plans
and plan anendnents in accordance with Federal civil rights |aws,
and we require in 8457.130 that a State provide an assurance in
its State plan that it will conply with all applicable civil
rights requirenents. In addition, 8457.40(a) requires that
States inplenent their prograns in accordance with the
regul ations of this chapter, which include 8457.130. Therefore,

we do not believe that it is necessary to anmend 8457.40(a) to
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reference civil rights provisions. Mreover, while HCFA wi |
nonitor conpliance with 8457.130, the Ofice for Gvil R ghts is
the primary authority within the Departnent for nonitoring
prograns and enforcing federal civil rights | aws.

Comment: A few commenters suggested that States shoul d be
able to designate the programofficials by title only, rather
than by nanme, so that the State plan does not need to be anended
when there is a staffing change. Another comrenter suggested
that a Governor or person designated by the Governor i nform HCFA
in witing of the names of the persons who are responsible for
program adm ni stration and financial oversight. Another
comrent er requested that HCFA add a requirenent that States
identify in the State plan or in a subsequent State pl an
amendnent the State officials who are responsi ble for providing
data on children’s enrollnent in SCH P and Medi cai d.

Response: W agree with the comenters that it is
unnecessary to require State plan anendnents when there is a
staffing change. Qur goal of facilitating conmunication between
the appropriate State staff and HCFA staff woul d be acconpli shed
by the identification of programofficials by position title. As
proposed, the regulation text did not indicate that this practice
woul d suffice, and the preanble had indicated that the nanes of
the officials would be required. Therefore, we are revising

8457.40(c) to require that the State nust identify, in the State
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plan or State plan anendnent, the position title of the State
officials who are responsi ble for program adm ni stration and
financial oversight. Wile we agree with the inportance of
obtai ning enroll nent data on a tinmely basis, we do not believe
that the State plan or plan anmendnents nust include a |Iist of
programofficials who are responsible for specific topics
addressed in the State plan, including the official responsible
for providing enrollnent data. An interested party may contact
the individual identified as the official responsible for program
adm nistration for specific information on the State program
Comment: One commenter supported the provision of the
proposed rule that prohibits the inplenentation of a State pl an
anmendnment until the amendnent had been authorized through
enabling legislation by the State |egislature if such
authorization is required. In this commenter’s opinion, “this
represents an inportant recognition of the ongoing role of the
State legislature with the design and operation of SCH P.”
Response: W appreciate the support of the comenter.
Comment: A few commenters expressed their support for the
proposal stated in the preanble to conduct formal State reviews
after the first anniversary of each State plan to ensure
conpliance with the requirenents of titles XXI and XIX. Mire
specifically, one commenter comrended HCFA for includi ng HRSA

officials in the State revi ew.
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Response: W appreciate the support of the comenters.

Comment: One conmenter found it di sappointing that the
focus of nonitoring of State prograns, as set out in the
preanbl e, appeared to be punitive in nature. |In the view of this
comrenter, it appeared that the Departnent was anticipating the
failure of the States to conply and that it therefore nust be
ready to take corrective and enforcenent actions. The conmenter
suggested that, at the very least, “identifying the need for
corrective action, enforcenent and i nprovenent within the State
title XXI prograns” should be the last of the four |isted
expected outcones of the nonitoring.

Response: W did not intend to be punitive, nor do we
anticipate the failure of the States to conply with statutory or
regul atory requirenents or the specifications of the approved
State plan. During the nonitoring visits that have taken place
thus far, the Departnent has focused on identifying best
practices and needs for technical assistance rather than on
conpliance. In keeping wwth the comenters’ views, we have
rearranged the |ist of expected outcones of nonitoring as
follows: 1) recognizing and sharing best practices that may | ead
to increased enrollnment; 2) identifying States’ needs for
techni cal assistance; 3) informng HCFA as we prepare for the
Secretary’'s report to Congress; and 4) identifying the need, if

any, for corrective action, enforcenent and inprovenent within
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State title XXI prograns.

Comment: One conmenter recognized that ongoi ng review of
State prograns is an evolving process, but suggested that HCFA
identify either in this regulation or in a separate policy
docunent “the core set of key policy areas” that it intends to
nonitor and to establish a protocol for doing so. The commenter
specifically reconmmended adopting as key policy areas the nethods
to address the needs of racial and ethnic mnority children and
the needs of children with disabilities.

Response: The HCFA Central O fice and Regional Ofices
devel op procedural guidelines to use in the ongoing operation of
the nonitoring visits and review process. 1In the flexible
Federal review process that we have established, we will nonitor
to ensure consistent inplenentation of the core set of key policy
areas specifically described in the title XXI statute. These
areas include enroll nment and retention procedures; outreach;
coordi nation with other prograns; quality, appropriateness and
access to care; and other areas related to conpliance with the
statute, regulations and approved State plan. Because the review
process may change over tinme and may vary fromregion to region,
dependi ng upon specific State needs and circunstances, we do not
believe it is appropriate to further specify these procedures in
regul ation. W agree with the commenter’s concern regarding the

needs of racial and ethnic mnority children, as well as children
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Wi th special needs, and we plan to incorporate these issues into
our nonitoring as appropriate. Furthernore, in recognition of
the i nportance of assessing how SCH P is addressing the needs of
racial and ethnic mnority children, we have added reporting
requi renents to subpart G at 8457.740(a)(2)(ii) for data on
race, ethnicity and primary | anguage as well as gender. W hope
that these data, together with ongoing nonitoring, wll enable
States, HCFA, and other interested parties to assess these
i nportant policy areas.

Comment: Many commenters indicated that it is essential for
HCFA to add a requirenment that State and | ocal comunity based
organi zati ons and “stakehol ders” be involved in HCFA s annua
reviews of State SCH P operations. One conmenter explained that
it is a practical reality that State officials are at tines
constrained in their ability to identify problens in their
prograns candidly; therefore, the inclusion of a diverse group of
st akehol ders woul d consi derably strengthen HCFA' s under st andi ng
of State operations and would i nprove accountability of State
prograns to their constituents. One commenter recomended
i ncl udi ng | anguage to recognize the critical role that consuners,
advocates, providers, and others play in the design,
i npl enmentation, and nonitoring of SCH P prograns. One of these
commenters suggested a public hearing as part of the review

Several comrenters expressed a desire that, in providing public
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I nput, HCFA provide these organi zati ons and stakehol ders with
draft and final reports generated through the review process.
Response: W recogni ze the inportance of public invol venent
in the nonitoring process. As part of our ongoing nonitoring of
progranms, including site visits, we have nmet with advocates,
providers and other interested parties, and we have incorporated
such contacts into our nonitoring protocol. In nmany cases, as
part of the SCHI P site visits, the Regional Ofice staff have net
Wi th advocates and providers to gain additional input on the
State’s prograns. W plan to regularize such conduct, but do not
plan to hold public hearings in the course of nonitoring of State
prograns. Moreover, HCFA encourages stakehol ders to contact
their Regional Ofice at any tinme to informthem of issues,
suggestions and concerns. The statute specifically requires
public input in the devel opnent and inplenentati on of SCH P
Section 2107(c) of the Act, which requires public invol venent,
and the requirenment at 8457.120, reflect the recognition of the
I nportance of involvenent of interested parties in the initia
desi gn and ongoing i nplenentation of SCHHP. Wile we will value
public input in the nonitoring process, to avoid confusion that
may be caused by inaccuracies in a draft nonitoring report, we do
not plan to release draft reports. W wll provide final reports
to interested parties upon request and encourage such parties to

informus of their comments on these reports.



HCFA- 2006- F 74

Comment: One commenter encouraged HCFA to consult with key
State | evel agencies, including Title V Maternal and Child Health
and Children with Special Health Care Needs (MCH CSHCN) prograns,
in conducting the reviews. 1In the views of this group, agencies
that run State title V MCH CSHCN prograns are involved in SCH P
outreach and enroll nment and are vital resources for understanding
how SCH P is working and, particularly, howit fits wth other
child and famly services. One State specifically stated that
the Child Support Enforcenent (CSE) program should be included in
the nonitoring because CSE needs to be made aware of children in
the child support enforcenent casel oad that are covered by this
type of insurance.

Response: W will nonitor for conpliance with al
regul atory requirenents, including the requirenent that States
coordinate with other sources of health benefits coverage. This
may i nclude consulting with other State agencies or prograns in
conducting reviews as appropriate based on the unique
circunstances in the State. W also encourage States to include
these partners in the review process. W agree that the Child
Support Enforcenent agency is an inportant partner in
coordi nation efforts in the SCH P program and issued gui dance to
this effect in a Fact Sheet on SCH P and CSE rel eased in January
1999. Wiile we will not require their participation in the

nonitoring process, our Regional Ofices have and wll continue



HCFA- 2006- F 75

to work with State SCH P agencies to help themidentify key
partners, including CSE agencies. Further discussion of our
requi renents for coordination wth other prograns is found in our
responses to coments on 8457. 80.

Comment: One conmenter recommended that State |egislators
be included in HCFA site visits that occur as part of the review
process.

Response: Because the legislative relationship with SCH P
Is different in each State, States may have a w dely varying
degree of State |egislator involvenent in the ongoing
I npl enmentation of their SCH P prograns. State |egislators have a
key role in the devel opnent and oversi ght of SCH P prograns,;
however, we do not believe it is appropriate for HCFA to require
the inclusion of State legislators in every site visit, as that
woul d intrude into the relationship between State executive and
| egi sl ati ve branches. W are, however, willing and interested in
nmeeting wth State | egislators who have an interest in SCH P and
appreciate their involvenent and the special role they play in
maki ng SCHI P a success in their hone State.

6. State plan (8457.50).

We proposed that the State plan is a conprehensive witten
statement submitted by the State to HCFA for approval. The State
pl an descri bes the purpose, nature, and scope of its SCH P and

gi ves an assurance that the programw || be admnistered in
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conformty with the specific requirenents of title XXI, title XX
(as appropriate), and the regulations in this chapter. The State
plan contains all information necessary for HCFA to determ ne
whet her the plan can be approved to serve as a basis for Federa
financial participation (FFP) in the State program W stated in
the preanble that an approved State plan is conprised of the
initial plan subm ssion, responses to requests for additiona

i nformati on, any other witten correspondence fromthe State and
subsequent approved State plan anendnents.

Comment: Several comenters strongly recommended
consolidating the State plan into one up-to-date docunent rather
than allowing the “plan” to be a congloneration of the “initia
pl an subm ssion, responses to request for additional information
and subsequent approved State plan anmendnents.” W thout such
consol i dation, the comenter indicated that the job of
understandi ng the details of the programis extrenely difficult
for policy makers, advocates, and researchers.

Response: W agree that, as sone States receive approval
for nultiple State plan amendnents, it will becone nore difficult
to understand the details of the State prograns. At this point,
an approved State plan is conprised of the initial plan
subm ssi on, responses to requests for additional information, any
other witten correspondence fromthe State related to provisions

in the State plan or anendnent and subsequent approved State plan
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amendnents. However, in the future, we wll request that al
States submt consolidated State plans. At such tinme, we wl|
I ssue gui dance on the format and tine frames for subm ssion of a
consol i dated State plan

Comment: A commenter asked that, in order to ensure that it
wi Il be possible to track States SCH P policy choices over tineg,
HCFA should commit to keep a copy of each States up-to-date,
approved State plan in effect at the begi nning of each fisca
year for future reference. Thus, the commenter observed, even if
a State plan is subsequently anmended, HCFA wi || have a record of
the policies in place for any given State at the begi nning of
each fiscal year. By keeping an annual “snapshot” of States’
SCHI P plans, the comenter noted that HCFA will meke it possible
for Federal, State, and |ocal policy nmakers, as well as
researchers, to evaluate the inpact over tine of States’ SCH P
I npl enent ati on choi ces.

Response: W will continue to keep a record of all State
pl ans, including historic provisions with the effective date of
each State plan anendnent, so that we will have record of, and be
able to make available to others, the policies that were in
effect at any given tinme throughout the operation of a State’s
program

Comment: One commenter stated that the plan should be

“easily accessible.” One commenter suggested that the preanble
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| anguage state that the approved State plan, including any
attachnments, will be nmade available to the public on the web.

Response: W wll continue to make an effort, as resources
permt, to make the approved State plan and any approved State
pl an anmendnents available to the public on the web site or
through links to State sites. To facilitate the posting of this
material, we encourage States to submt proposed plan anendnents
and responses to requests for additional information in an
el ectronic format.

7. Anmendnents (8457.60).

Section 2106(b) (1) of the Act permts a State to anend its
approved State plan in whole or in part at any tinme through the
submttal of a plan anendnent. W proposed in 8457.60(a) that
the State plan nust be anended whenever necessary to refl ect
changes in Federal |aw, regulations, policy interpretations or
court decisions; changes in State | aw, organization, policy or
operation of the program or changes in the source of the State
share of funding. |In the preanble to the proposed rule, we
di scussed in detail our view that only changes that are
substanti al and noti ceable woul d require anmendnents.
Specifically, we stated that changes in program el enents that
woul d not ordinarily be required to be included in the State pl an
at all would not require an anendnent. W proposed in 8457.60(Db)

that when the State plan anendnent makes any nodification to the
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approved budget, a State nust include an anended budget t hat
describes the State’s planned expenditures for a three year
peri od.

Comment: A few conmenters suggested that HCFA provide SCH P
prograns with “preprints” such as those provided in the Medicaid
programto informthe State of changes in Federal |aw and
regul ati ons.

Response: W agree with commenters that providing preprints
woul d assist States in conplying with changes in Federal |aws,
regul ations and policies. In Medicaid, a “preprint” is simlar
to the State plan tenplate we have provided in SCH P, where the
State agrees to adm nister the Medicaid programin accordance
with federal |law and policy. The Medicaid State plan preprint
sets forth the scope of the Medicaid program i ncluding groups
covered, services provided, and rei nbursenent rates for
providers. |In SCH P, we have provided States with a State pl an
tenpl ate, which also serves as the tenplate for anmendnents to the
State plan, and lays out in a series of questions and check boxes
a guideline for States to follow in explaining the conponents of
their program W will be revising this tenplate to reflect the
provisions of this final regulation.

Comment: Many commenters asked that States be given a
reasonabl e amount of tinme to inplenment new Federal requirenents.

One State specifically recoomended that each State’ s contracting
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cycle tinme be used as the appropriate inplenentation tine frane
for new requirenents. Another comenter urged the Departnent to
take into consideration the many factors outside of Governors’
control, such as contract cycles and | egislative sessions, in
determ ni ng when States nust achi eve final conpliance.

Anot her commenter strongly urged that HCFA add a new
subsection to 8457.60 that establishes a procedure by which
States can submt State plan anmendnents that bring their State
plans into conpliance with the requirenents of title XXI as set
forth in the final version of the regulation. This conmenter
suggested that HCFA give States no nore than six nonths after the
I ssuance of the final regulations to submt State plan anmendnents
that bring theminto conpliance.

Response: Most of the rules set forth in these fina
regul ations are not new, in nost cases, these rules reflect the
pre-regul atory gui dance issued since SCH P was enacted into | aw.
However, we note the commenters’ concern that States need a
reasonabl e anount of tinme to inplenent new Federal rules that
have been pronul gated in response to the coments received. W
have consi dered that conpliance wth these final rules may
require State |legislation or changes to contracts. W wl|
require that States cone into conformty with new requirenents
wi thin 90 days of publication of this rule, or if contract

changes are necessary, the beginning of the next contract cycle.
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By contract cycle, we nean the earlier of the date of the end of
the original period of the existing contract, or the date of any
nodi fication or extension of the contract (whether or not
contenplated within the scope of the contract). If a new

regul atory provision requires a new or anended description of
procedures in the State plan, the State nust inplenment the
procedures within the above tine franme, but the State pl an
anendnment does not necessarily need to be submtted within the
90-day period as provided in 8457.65(a)(2). For exanple, if this
final regulation were published on January 1, 2001, then States
woul d have to conply with all new requirenents by March 31, 2001
(unl ess the inplenentation of the new regul atory provision
requires a contract change.) |If a State needs to anend the State
plan to include a new or revised description, then the State
still must inplement the new requirenment by March 31, 2001, and
must submt the State plan anmendnent by the end of that State
fiscal year, or, if later, the end of the 90-day peri od.

Comment: A conmenter requested that we require State plan
anendnents to describe the steps the State has taken to ensure
that any organi zations with which it contracts using title XXl
funds are in full conpliance. |In sone cases, the conmenter
noted, it is possible that a State will be unable to conply with
aspects of the final rule until it conpletes a contract cycle or

convenes a legislative session. 1|In such cases, the commenter
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recommended that a State could be given the opportunity to
negotiate an alternative tine franme with HCFA for inplenentation
of selected aspects of the final rule.

Response: W do not agree with the suggestion that we
require States to describe in their State plans how they have
assured conpliance of its contractors with title XXI. The State
has the responsibility under section 2106(d)(1) of the Act for
ensuring that the State, including its contractors, fulfills the
obligations of title XXI. If we find through nonitoring that
services are being provided in a manner that is substantially
nonconpliant with applicable Federal |aw, regulations and the
approved State plan, then we may take conpliance actions in
accordance with subpart B of part 457 (pronul gated at 65 FR
33616, May 24, 2000).

Comment: One State indicated that nodifications to its
State plan to reflect changes in Federal |aw would be
“count er productive” because substantial changes to the ongoi ng
programto cone into conpliance wth new regul ati ons could | ead
to coverage delays for sonme children. This sane State al so
recommended that any new regul ations or policy interpretations
that would restrict or substantially alter a State’s SCH P shoul d
apply only prospectively, that States should not have to anend
their approved State plans retroactively, and that “agreenents

that were previously approved should not be changed unl ess HCFA
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coul d prove that a beneficiary would be substantially harnmed in
t he absence of such a change.” |If HCFA requires States to nake
changes retroactively, this State recomended that HCFA shoul d
provi de additional funds to help States finance the costs of the
changes and that these funds should not be deducted fromthe
States’ title XXl allotnents.

Response: W are requiring that States conply with this
final rule on a prospective basis. States will not need to
conply with new requirenents retroactively. As previously set
forth, this regulation will take effect 90 days after the
publication date, although, if contract changes are necessary to
conply with a particular requirenent States will not be
consi dered out of conpliance if they do not conply with that
requi rement until the beginning of the next contract cycle, as
descri bed above. Pre-existing Federal requirenments that have
been incorporated into this regulation are already effective.
States that are not conplying with these pre-existing
requi renents coul d be subject to an enforcenent action.

Comment: Several commenters asserted that proposed
8457.60(a)(2) requiring a State plan anmendnent to refl ect
“[c]hanges in State | aw, organi zation, policy or operation of the
prograni was too expansive and exceedi ngly burdensone. One
comrent er suggested that operational changes that do not affect

eligibility or benefits not be treated as changes that require
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State plan anendnents. Another comrenter recommended that we
require a State plan anendnent only for a change that elim nates,
restricts, or otherwise nodifies eligibility, even if the change
i npacts only a small nunber of enroll ees.

Sonme commenters recommended that the State plan anendnents
shoul d be required for any changes in the follow ng areas: (1)
eligibility, including crowm-out policies; (2) benefits,

i ncl udi ng type, scope, and duration; (3) cost sharing; (4) data
reporting; (5) screen and enroll procedures under 88 457.350 and
457. 360; (6) procedures for rationing access to enrollnment; (7)

di senrol I ment for failure to pay cost sharing or for cause; and

(8) substantial changes in outreach and enrol |l nent policies.

Response: W agree that the proposed requirenent set forth
at proposed 8457.60(a)(2), (now 8457.60(b)), was adm nistratively
burdensonme. Qur intention was better reflected in the preanble
to the proposed rule, although this, too (particularly our use of
the phrase “substantial and noticeable”) nerited further
clarification. W had specifically requested comments on this
Issue in the preanble to the proposed regul ation.

In light of these coments, we have revised 8457.60 to be
nore preci se about when anendnents nust be submtted. W have
revi sed proposed 8457.60(a)(1), now 8457.60(a), to generally
require a State to anend its State plan whenever necessary to

refl ect changes in Federal |aw, regulations, policy
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interpretation, or court decisions, that affect provisions in the
approved State plan. This elenent of the final rule assures that
a State keeps its State plan up-to-date; this is particularly
I nportant to assure ongoi ng public involvenent in program
I npl enentati on. W& have revi sed proposed 8457.60(a)(2), now
8457.60(b), to require a State to anend its State plan whenever
necessary to reflect changes in State |aw, organization, policy
or operation of the programthat affect key program el ements.
Thus, amendnents are required when there are changes in
eligibility, including but not imted to enroll nent caps and
di senrol | rent policies; procedures to prevent substitution of
private coverage, including exenptions or exceptions to required
peri ods of uninsurance; the type of health benefits coverage
of fered; addition or deletion of benefits offered under the plan;
basi c delivery system approach; cost sharing; screen and enrol
procedures, and other Medicaid coordination procedures; and other
conparabl e required programelenents. W may issue gui dance to
further interpret “other conparable required programel enents” as
t he program evol ves and experience denonstrates that there are
ot her changes that should require an anendnent.

We do not agree that required State plan anendnents shoul d
be limted only to those that elimnate or restrict eligibility
or benefits. W also have not required a State plan anmendnent

for changes in data reporting, as suggested by the commenters,
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because for approval of a State plan, a State is only required to
provi de an assurance that it wll provide data as required by
HCFA and that data may change over tine. Finally, we have not
required a State plan anmendnent for substantial changes in
outreach strategies, as suggested by the commenters, because we
believe that a State needs to have flexibility to adapt its
outreach strategies as frequently as it finds necessary to best
reach potentially eligible children without having to submt a
State plan anendnent in order to do so.

Comment: Several commenters praised HCFA for noting in the
preanble its intent only to require an anendnent for substantia
and noti ceabl e program changes and hoped this flexibility woul d
be reflected in the final rule.

Several comrenters noted that “substantial and noticeabl e”
changes can be interpreted in a variety of ways, dependi ng upon
whom t he change affects. One commenter noted that a change that
affects the eligibility of 300 famlies across the State, 25
famlies in one comunity, or a particular group such as
immgrant famlies, will be substantial and noticeable to the
affected famlies, but likely to be inconsequential and unnoticed
by the rest of the State or the comunity. Another commenter
recomrend that the “substantial change” | anguage be added to the
regul ation text, as opposed to only being nentioned in the

preanbl e, given that courts and ot her agencies cannot rely on
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| anguage contained only in the preanble.

Response: W appreciate the comenters’ support for our
general intent to require anendnents only for significant and
noti ceabl e program changes. As di scussed above, we agree that
the discussion of this issue in the preanble to the proposed rule
was not clear and did not provide sufficient guidance to States.
Further, we agree that the policy should be included in the
regul ation text to ensure proper inplenentation. Therefore, we
have revi sed 8457.60(a) (now 8457.60(b)) to clarify when a State
pl an anendnent will be required, by identifying the categories of
changes that, by their nature, have a significant effect. State
pl an anendnents will be required for all program changes that
fall into these categories.

Comment: One commenter believes that HCFA shoul d not
require either State plan anendnents or public input for smal
program changes.

Response: As noted in previous responses, we have revised
proposed 8457.60(a)(2), now 8457.60(b), to specify those changes
that require a State plan anmendnent; the rules assure the plan
will be revised to reflect significant program changes. W
require States to provide assurances that it permts ongoing
public invol venment once the program has been inplenmented, and we
require certification of public notice for State plan anendnents

relating to eligibility and benefit restrictions pursuant to
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8§2106(a) (3)(B) of the Act (see 8457.65(b)(1).) W are not,
however, requiring that a State routinely certify that it has
obt ai ned public input prior to submtting a plan anendnent to
HCFA. W encourage States to obtain neaningful public input
prior to subm ssion of a State plan anmendnent and believe that
public involvenent prior to the inplenmentation of a program
change woul d constitute an inportant part of the ongoing public
i nvol venent. Further discussion of requirenents for public
I nvol venment are found in response to comments on 8457. 120.
Comment: One conmenter suggested that proposed
8457.60(a) (3) (now 8457.60(c)) and 8457.65(d)(2) (the section
containing nore detail on State plan anmendnents regardi ng changes
in certain sources of funding) be conbined for organi zationa
pur poses. Another commenter recommended that HCFA del ete the
requirenent that a State submt a State plan anendnent when the
source of the State share of the SCH P fundi ng changes because
the source of State funding is “irrelevant.” Another commenter
recommended that HCFA shoul d consi der another nechani sm for
ensuring that States do not use prohibited revenue sources such
as inmpermssible provider taxes or donations. One conmenter
noted that this requirenent wll deter States from nodifying
their plans in order to better provide health services to

children in need.
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One commenter asserted that a certification by the State
shoul d be sufficient to assure that the State is not using
I nperm ssi bl e taxes. Another commenter suggested that federa
concerns woul d be better addressed by an effort to educate States
as to the statutory l[imtations on such taxes.

Response: W agree that conbining proposed 8457.60(a)(3)
and 8457.65(d)(2) makes organi zati onal sense because both rel ate
to changes in the source of a State share of funding. Therefore,
we have del eted proposed 8457.65(d)(2) and revised proposed
8457.60(a) (3), now 8457.60(c), to include the substance of
8457.65(d) (2). Section 8457.60(c) now requires a State to anend
its State plan whenever necessary to reflect changes in the
source of the State share of funding, except for changes in the
type of non-health care related revenues used to generate genera
revenue.

However, we disagree with the commenter’s recomendati on to
del et e proposed 8457.60(a)(3), now 8457.60(c). The source of
State funding is relevant because Section 2107(d) of the Act
requires a State plan to include a description of the budget for
the plan and include details on the sources of the non-Federa
share of plan expenditures, as necessary. |In addition, section
2107(e) (1) (C of the Act provides that section 1903(w) of the Act
(relating to limtations on provider taxes and donations) applies

to States in the same manner under title XXI as it applies under
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title XIX. Because section 1903(w) of the Act prohibits States
fromcollecting i nperm ssible provider taxes and donations, and
because the title XXI statute requires States to identify, in
detail, sources of the States’ share of expenditures, it is
appropriate to evaluate the permssibility of the non-Federa
fundi ng sources involving health care-rel ated taxes and/ or
donations prior to approval of a State plan and whenever

the State changes its source of State funds. The nethod of
evaluating the permssibility of State fundi ng sources involving
health care-rel ated taxes and/or donations, as set forth at
proposed 8457.60(a)(3), now 8457.60(c), is the nost efficient
mechani smto ensure protection to beneficiaries, Federa
taxpayers, and States. However, it should be noted that if a
State nmakes a programmati c change as a result of a change in the
amount of the source of the State share, then it is required to
submt a State plan anendnent in accordance wth 8457. 60(b).

We believe it is our obligation to ensure the inplenentation
of the congressional intent that States not use inpermssible
sources of funding for child health prograns, as inpermssible
State funding would place a State’s entire programat risk
Furthernore, it appears that Congress sought to avoid the process
used in Medicaid of assessing penalties that nay accunul ate over
a long period of tine and the disruption in program operation

that such penalties can create. By requiring a State to submt a
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State plan anendnent for review, we have an opportunity to
prevent the States’ use of inpermssible funding and any
consequential disruption of the program In the long run, the
process better protects States’ and the federal governnent’s
interest in assuring continuity and ongoi ng coverage of children.

Comment: A few conmmenters expressed their concern that the
requi renent at proposed 8457.60(b) for anended three-year budgets
when States nodify approved budgets creates a significant burden
for both the States and HCFA. A State expressed the opinion that
this requirement is particularly burdensone if applied to
insignificant nodifications to the approved budget.

Two comrenters suggested that a three-year budget is
difficult because “State budget processes and | egislatures do not
al ways coi ncide with program decisions.” Another conmenter
simlarly noted that a three-year budget is |longer than a State
agency can reasonably determ ne at the tine program decisions are
made because the State portion of the budget is determ ned
annually by the State | egislature. An additional conmenter
stated that the requirenent at proposed 8457.60(b) works agai nst
the budgetary processes currently in place at the State | evel,
and that budgets are devel oped for two years into the future at
nost .

Several commenters argued that three year budget estimates

wi Il not be accurate, citing reasons such as the uncertainty
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caused by trenmendous enrol | nent growth, changi ng popul ati ons,
variations in State revenues, and unstabl e nedi cal expenditures.
Two States commented that three year budget estimates woul d not
provide the |level of information necessary to assure financi al
ability to support the program change, and would be of |limted
use because they woul d not reflect either actual expenditures or
actual enrollnment. These States thus asserted that the stated
rationale in the preanble, that such a projection would be useful
to show if States plan to spend their noney in the succeedi ng two
years, wll not apply.

One State asserted that there is no reason to ook to
Medi cai d wai ver processes for a nodel for SCH P budget
requi renents, since the waiver process requires a denonstration
of budget neutrality that is not necessary in SCHP. This State
argued that the nodel should be the title XIX State pl an
anendnent process.

Sonme States suggested alternatives for the proposed
requi renent for three-year budgets with State plan anmendnents,
such as an assurance of avail able funding; a three year budget
with the annual report but not each State plan anendnent; or a
one-year budget rather than a three-year budget. Severa
comrent ers suggested that an anended three year budget shoul d be
required only when a State plan anendnent woul d nmeke a

significant nodification to the previously approved budget, such
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as a major change in the benefit package, eligibility rules, or
cost - shari ng.

Response: W agree with the commenters’ concerns that the
requi renent for a three-year budget with a State plan anendnent
at proposed 457.60(b) creates an unnecessary burden for the
States. Section 2107(d) requires that the State’ s description of
the budget for its State plan be updated periodically as
necessary. Because we otherw se require that the budget be
updat ed periodically through the annual reports and through
quarterly financial reporting, we have revised the requirenent at
proposed 8457.60(b), now 8457.60(d), to require that only a one-
year budget be submtted wth a plan anendnent that has a
significant inpact on the approved budget. An anendnent woul d
have i npact on the approved budget if it changes program el enents
related to eligibility, as required by 8457.60(b)(1) or cost
sharing, as required by 8457.60(b)(6). W have al so revised
8457.750 to reflect this change.

Section 457.140, wll continue to require that the State
submt a three-year budget with their annual report that
describes the State’s planned expenditures. Because States have
up to three years to spend each annual allotnent, a three-year
budget is useful to showif States project that they will use
their unused allotnents in the succeeding two fiscal years. W

realize that a State nust base the required information on
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proj ections and that the budget projections submtted to HCFA are
not approved by a State’'s legislature. W also recognize that
projections of expenditures for a three-year period may vary from
actual expenditures for a variety of reasons. Because SCHP is a
new program States did not have experience at the begi nning of
the inplenentation of their progranms to accurately predict
enrol | ment of children or costs associated with providing
services. However, we expect that as States gain experience in
operation of their prograns and as the State programrul es
stabilize over tine, the three-year projections will becone nore
accurate. A three-year budget helps the State plan program
expendi tures and hel ps HCFA to anal yze spendi ng and devel op a
responsi ve reallocation formula wthin the paraneters of the
statute.

The preanble for 8457. 140 included a di scussion of the
budget projections required in other prograns. W would like to
clarify that this discussion was not intended to serve as a
rationale for the requirenent for a three-year projection of
expenditures in the SCH P program This discussion was intended
to denonstrate that we took the budgetary requirenents of other
prograns into consideration as we determ ned our budget

requi renents for SCH P
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8. Duration of State plans and plan anendnents (8457.65).

In 8457. 65, we proposed that the State nay choose any
effective date for its State plan or plan anendnent that is not
earlier than Cctober 1, 1997.

W noted in the preanble that a State nay inplenent a State
plan prior to approval of the plan but that any State that
i npl ements an unapproved State plan risks the possibility that
the plan will not be approved as inplenented. If a State
i npl ements a State plan prior to approval and it is approved, we
also indicated in the preanble our interpretation that the State
can receive Federal matching funds on a retroactive basis for
expenses incurred (other than expenses incurred earlier than
Cctober 1, 1997) for the prograns if the State operated in
conpliance with the approved State plan and all applicable
statutory and regulatory requirenents. In the event that the
State plan is not approved, the Federal governnent woul d not
match the State’'s prior expenditures for inplenentation of the
State pl an.

In the preanble to the proposed rule, we noted the risks
involved in inplenmenting a change in the State program w t hout
recei ving prior approval of that change through a State pl an
amendnent. |f a State makes a changes and the State plan
amendnent reflecting the change is |later disapproved, the State

may either risk its Federal matching or face a conpliance action.
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The State cannot receive Federal matching for expenditures on a
program change that is disapproved through the State pl an
amendnent process if these expenditures can be segregated from
expenditures on the approved State plan. The State would be
subject to the conpliance renedi es described in section 2106(d)
of the Act, as inplenented in the final financial regulation (65
FR 33616), May 24, 2000, if the expenditures on such a program
cannot be segregated from expenditures on the approved State
plan. A conpliance action is appropriate because the continued
operation of the unapproved program change constitutes a failure
to conduct the State programin accordance with the approved
State pl an.

Section 2106(b)(3)(C of the Act provides that any State
pl an amendnent that does not elimnate or restrict eligibility or
benefits can remain in effect only until the end of the State
fiscal year in which it becones effective (or, if later, the end
of the 90-day period in which it becones effective) unless the
State plan anmendnent is submtted to HCFA before the end of the
period. W proposed to inplenment this provision at
8457.65(a)(2). Thus, if a State program change is inplenented
and the correspondi ng anendnents are not submtted wthin the
required tine frame, the State risks being found out of
conpliance with its State plan and therefore, risks | oss of

Federal financial participation in expenditures beyond the scope
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of the approved State plan or other financial sanctions, as
di scussed in the final financial regulation (65 FR 33616), My
24, 2000.

Section 2106(d)(2) of the Act requires that the Secretary
provide a State with a reasonabl e opportunity for correction
bef ore taking financial sanctions against the State on the basis
of an enforcenent action. Thus, we proposed to clarify certain
provi sions set forth in HCFA 2114-F (65 FR 33616, May 24, 2000).
Specifically, paragraph (d)(2) of 8457.204, “Wthhol ding of
paynent for failure to conply with Federal requirenents,”
di scussed the opportunity for correction prior to a financial
sanction for failure to conply wwth a Federal requirenment. As
proposed, 8457.204(d)(2) provided that if enforcenent actions are
proposed, the State nust submt evidence of corrective action
related to the findings of nonconpliance to the Adm ni strator
within 30 days fromthe date of the prelimnary notification. 1In
the SCHI P programmatic regul ati on, we proposed to revise
8457.204(d)(2) to address in nore detail the possible scope of
corrective action that could be required. W proposed that
corrective action is action to ensure that the plan is and wl|
be adm ni stered consistent with applicable |aw and regul ati ons,
to aneliorate past deficiencies in plan admnnistration, and to
ensure equitable treatnent of beneficiaries.

I n accordance with section 2106(b)(3)(B)(ii) of the Act, at
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8457.65(b), we proposed that an anendnent that elimnates or
restricts eligibility or benefits under the plan may not be
effective for longer than a 60-day period unless the anmendnent is
submtted to HCFA before the end of that 60-day period. W
further proposed, in accordance with section 2106(b)(3)(B) (i),
that anendnents that elimnate or restrict eligibility or
benefits under the plan may not take effect unless the State
certifies that it has provided prior public notice of the
proposed change in a form and manner provided under applicable
State law. The notice nust be published prior to the requested
effective date of change.

At 8457.65(c) we proposed that a State plan or plan
anendnent that inplenents cost-sharing charges, increases the
exi sting cost-sharing charges or increases the cunul ative cost-
sharing maxi mnum perm tted under proposed 8457.560 is considered
an anmendnment that restrict benefits and nust neet the
requi renents of 8457.65(b).

At 8457.65(d), we proposed that a State plan anmendnent t hat
requests approval of changes in the source of the State share of
fundi ng nust be submtted prior to such change taking effect.
Wth regard to source of funding, we stated that if a State has
I ndi cated that general revenues are the source of funding, then
we woul d require a plan anmendnent for changes in the State’s tax

structure that reflect or include a change to general revenues
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based on health care related revenues used to finance the State’s
share of title XXI expenditures. W would not require a plan
amendnent to reflect changes in the type of non-health care

rel ated revenues used to generate general revenue.

I n accordance with section 2106(e) of the Act, at
8457.65(e), we proposed that an approved State plan continues in
effect unless the State nodifies its plan by obtaining approval
of an amendnent to the State plan or until the Secretary finds
substanti al non-conpliance of the plan with the requirenents of
the statute and regul ations. An exanple of substantial non-
conpl i ance woul d be the inposition of cost-sharing charges that
exceed Federal limts.

Comment: A few commenters expressed concern about the tine
frames for subm ssion of State plan anmendnents. A conmenter
suggested that HCFA foll ow guidelines simlar to Medicaid
guidelines that allow a State to submt a plan anmendnent that is
statutorily allowable in the quarter after the State's
I npl enment ati on of the change. Another commenter proposed that
the tinme franmes for submtting an anendnent be the sane
regardl ess of whether the State plan anendnent limts or
restricts eligibility or benefits. In the view of this
commenter, States are likely to make errors if the tinme franes
are different.

Response: Section 2106(b)(3) of the Act provides specific
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tinme franmes for subm ssion of State plan anendnents. A State
pl an amendnent that does not elimnate or restrict eligibility or
benefits can remain in effect until the end of the State fisca
year in which it becones effective (or, if later, the end of the
90-day period in which it beconmes effective) unless the State
pl an anendnent is submtted to HCFA before the end of that State
fiscal year or the 90-day period. This tine frane is nore
liberal than the tinme franme under the Medicaid guidelines, which
only permt a title XIX anendnent to be effective fromthe first
day of the quarter in which the anmendnent is submtted.
Furt hernore, under the statute, an amendnent that elimnates or
restricts eligibility or benefits under the plan may not be
effective for longer than a 60-day period unless the anendnent is
submtted to HCFA before the end of that 60-day period. Wile we
note the potential for confusion caused by two different tine
frames, section 2106(b)(3) of the Act explicitly provides for
different tinme frames for different types of anendnents and does
not provide authority for a different process. States are
encouraged to discuss planned anendnents with HCFA to assure they
are submtted in a tinely manner

Comment: One conmenter appreci ated HCFA's support for State
flexibility in howto provide public notice of State plan
anendnents. O her commenters appl auded HCFA s decision to treat

State plan anendnents that increase cost sharing as anmendnents
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that restrict “eligibility or benefits.”

Response: W note the commenters’ support.

Comment: One conmenter requested that HCFA clarify whet her
it intends to require public notice when a famly wll| experience
an increase in its premumshare because the subsidy rate is
being applied to a premumthat resulted froman insurance
carrier rate increase. In this commenter’s view, public notice
IS unnecessary in this situation because the State is not
initiating the private sector rate increases. The State could
continue to assure that the famly' s total cost sharing remains
within Federal limts.

Response: A change in cost sharing that increases the anount
of prem um share owed by the enrollee, nust be reflected in a
State plan anendnent that neets the requirenents set forth in
8457.65(c). However, an increase in premum share that does not
affect the enrollee’ s cost-sharing charges or that does not bring
the cost sharing charges above the level reflected in the State
pl an woul d not be subject to the public notice requirenents of
8457.65(b). W recognize that 8457.65(b) could be difficult to
admnister in States that provide prem um assi stance for coverage
provi ded t hrough group health plans, depending how a State
chooses to design its prem um assi stance program However, such
an increase may inpact the enrollee’ s access to services and

participation in SCH P and, consistent wth the statutory
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requi renments for anendnents elimnating or restricting benefits
at 2106(b)(3)(B), the public nust be given notice prior to the

i ncrease. The statute does not provide an exception for coverage
provi ded through group health pl ans.

However, a State has flexibility to design a systemthat
will meet the prior public notice requirenent. For exanple, a
State may choose to require that the famly be charged a fixed
dol | ar anmount, rather than a percentage of total premum to hold
constant the anmount of premumshare that the famly is charged.
Alternatively, a State nay generally keep its charges for prem um
assi stance prograns below the | evel of cost sharing approved
under the State plan to allow roomfor some cost-sharing
i ncreases that would not bring the charges above the |evel
reflected in the plan. A State also may choose to establish a
nmechani smto be notified of increases prior to those increases
taking effect so that it may provide prior public notice as
required by 8457.65(b).

Comment: A commenter asked that HCFA clarify that *cost
sharing” in this context is defined in the sane way as it is in
8457. 560 for purposes of inposing cunul ative nmaxi muns.

Response: So that the term “cost sharing” has the sane
nmeani ng t hroughout the final rule, we have added a provision in
8457.10 to define it to include prem um charges, enroll nent fees,

deducti bl es, coi nsurance, copaynents, or other simlar fees that
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the enrollee has the responsibility for paying. However, we note
that for purposes of the actuarial analysis required at
8457.431(b) (7), cost sharing includes only copaynents,

coi nsurance and deducti bl es as described in the Notice of
Proposed Rul enmaki ng.

Comment: One commenter asked HCFA to clarify that
anendnents that |engthen or institute eligibility waiting periods
of uninsurance or narrow exceptions to such waiting periods
constitute anendnents that affect “eligibility or benefits.”

Response: To clarify that instituting or changing
eligibility waiting periods w thout health insurance, narrow ng
exceptions to such periods, or changi ng open enrol |l nment periods
in away that would further restrict enrollnent in the program
are considered to be State plan anmendnents that restrict
eligibility, we have added a new paragraph (d) to 8457.65. This
new provi sion specifies that a State plan anmendnent that
I npl ements eligibility waiting periods w thout health insurance;
i ncreases the length of existing eligibility waiting periods
wi t hout health insurance; or institutes or expands the use of
waiting lists, enrollment caps or closed enrollnment periods is
consi dered an anmendnent that restricts eligibility and nust neet
the public notice requirenments set forth in this section.
Eligibility waiting periods wthout health insurance and limted

open enroll ment periods are restrictions in eligibility because
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these enroll ment procedures directly limt an enrollee’ s access
to the program W further clarified in 8457.305 that in the
State plan, the State nmust include a description of the State’s
policies governing enroll nent and disenroll nent, including
enrol | ment caps, process(es) for instituting waiting lists,
deci di ng which children will be given priority for enroll nent,
and informng individuals of their status on a waiting list, if
applicable to that State.

Comment: Many commenters expressed concern about whet her
the provision at 8457.65(b)(1) requiring States only to certify
that they have provided public notice of such plan anmendnents “in
a formand manner provided under applicable State | aw provides
meani ngful public input into proposed State plan anmendnents.
These commenters questi oned whether “notice” provides the
opportunity to coment on and di scuss a proposal, and point out
that the formof notice could prove |argely neaningless,
depending on a State’'s particular |aws. Several commenters
recommend that the final rule require States to certify that they
have provided prior public notice and a neani ngful opportunity
for the public to submt coments on any proposed State plan
amendnents that affect eligibility or benefits. States have
found such input to be helpful to identify ways in which the
program can be inproved and mai ntain strong support for the

program An additional commenter believed that State pl an
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amendnents to nake changes in benefits require public notice and
conment .

Response: W encourage States to obtain nmeani ngful public
I nput prior to subm ssion of a State plan anmendnent t hat
elimnates or restricts eligibility or benefits. Furthernore, we
require, in 8457.120, that States involve the public once the
program has been inpl enented. However, section 2106(b)(3)(B) of
the Act specifically permts a State to certify that it has
provi ded public notice of the change in a form and nanner
provi ded under applicable State |aw, and we believe the
requi renents under 8457.65 are consistent with the flexibility
provi ded by this statutory provision.

Comment: One conmenter requested that we clarify
8457.65(b) (1) to confirmthat States nust certify that they have
conplied with applicable State adm ni strative procedure |aw or
simlar requirenments mandating public notice and coment with
respect to the pronul gation of rules or regul ati ons of general
applicability. This comenter also requested nodification of the
provision to clarify that the State nust certify that it has
conplied with all applicable State | egal requirenents for notice
and a neani ngful opportunity for public comment. Although State
processes vary, this comenter indicated that there is generally
a requirenment that notice be issued for a specified period of

time, followed by a period for public comment. This sane
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comrent er believes that 8457.65(b)(2), which requires that public
notice be published before the effective date of the change,
shoul d be elimnated because it could be interpreted to all ow
State plan anendnents that restrict or elimnate eligibility or
benefits to becone effective as long as the public notice was
publ i shed before the requested date of the change, regardl ess of
whet her or not the State had provided neani ngful opportunity for
public comment or whether the applicable tinme franmes had been
met .

Response: As noted in the previous response, 8457.65(b) (1)
i npl ements section 2106(b)(3)(B) of the Act, which specifically
permts a State to certify that it has provided prior public
notice of the change in a formand manner provided under
applicable State law. Wile we encourage States to consider
public input, title XXI addresses only public notice as a
condition for the effective date of certain State pl an
anendnents. Qur regulation is not intended to restrict notice
and comment opportunities available under State law. W note
that States nust also conply with the requirenents of 8457. 120
regardi ng public invol venent.

Comment: One conmenter suggested that proposed and
submtted State plan anendnents be posted on the HCFA and State
web sites. The commenter noted appreciation for the effort that

HCFA has made to date to post information about the filing of
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State plan anendnents on its web site and encourages the agency
to nodify the preanble to clarify that State plan anendnents
(along with State plans) will continue to be nmade available to
the public through the HCFA web site. According to this
commenter, the preanble should indicate that HCFA will post the
actual plan anendnents that are pendi ng whenever possible and
that, should this not be possible, the agency will |ist the nane
and phone nunber of a State official who can provide a copy of
the pending State plan anendnent.

Response: We will continue to nmake an effort, as resources
permt, to make the approved State plan and any approved State
pl an amendnents available to the public on the web site.

However, we do not post pending State plan anendnents on the web
site because anendnents are often altered during the approval
process, and this may cause confusion to the public, although we
will consider identifying on the HCFA web site whether a State
has a pendi ng plan anmendnent under review. The position title of
the State official responsible for programadm nistration may be
found in the approved State plan. Also posted on the HCFA web
siteis alist of HCFA contacts for each State’s SCH P program

Comment: Over a dozen commenters opposed the proposed
provi sion at 8457.65(d) to require prior approval of a plan
amendnent regarding a States’ share of program funds and

requested that this requirenent be wthdrawn. According to these



HCFA- 2006- F 108

commenters, section 2106 of the Act contenpl ates a process under
which States can specify the effective date of their plans or
anendnents and, if a plan is approved, a State can receive

mat ching funds on a retroactive basis. In these commenters’
view, the statute sets forth straightforward [imts on a State’s
flexibility to specify effective dates, but those |imts do not
contenpl ate prior approval of an anendnent. The commenters
asserted that the statutory schene provides adequate renedi es for
the Secretary if the plan or plan anendnent is subsequently

di sappr oved.

Response: W believe the conmmenters’ concerns may be based
in a msunderstandi ng of the process. The requirenent at
proposed 8457.65(d) does not prevent States frominplenenting a
new source of funding prior to receiving State plan or plan
amendnent approval. It requires that an anendnent be submtted
bef ore the change can be inpl enented, but the anmendnent does not
need to be approved in order for a State to receive matching
funds for expenditures relating to the change. A State can
submt its anmendnent on January 1, begin using the new source of
funding on February 1, and receive matching funds retroactive to
February 1 of the amendnent is approved on or after that date.

The requi renent at 8457.65(e) ensures that the tinme period
during which a State may operate a program using inperm ssible

funds is limted to the tine during which the anmendnent is under
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review. HCFA can only approve a State plan anendnent to the
extent that the source of funding is considered perm ssible.
Thus, while a State nmay i nplenent a new source of funds prior to
receiving State plan approval, the Federal matching funds are at
risk until a determ nation of permssibility has been nade. To
the extent that source is determned to be i npermssible, the
State plan anmendnent woul d be di sapproved and the State woul d
realize the penalty against its SCH P expenditures in accordance
with the statutory penalty provisions. W expect that the

requi red process wll protect States from proceeding too far
using inpermssible State funds, and fromthereby placing these
prograns and enroll ee coverage at risk. Furthernore, a State is
not required to submt a State plan anendnent for changes in the
source of general revenues used to fund SCHI P, as |ong as those
changes are not affected by health care-rel ated taxes or
donations. For further rationale on our policy requiring
anendnents on changes in the source of State funding, please see
earlier coments on 8457. 60.

Comment: Several comenters asserted that the proposed
8457.65(d) intruded on State budgeting and financi al
prerogatives, was contrary to practices in other federal-state
mat chi ng progranms, and could not have been intended by Congress.
One commenter did not understand why the Federal governnment wants

prior approval of increases in State commtnents under title XXl
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when Congress has provided States with firmallotnments for at

| east five years. Several comenters noted that it may not be
possible for the State to submt a State plan anendnent to HCFA
before the effective date of any change in the source of the
State share of funding becones effective because of the

| egi sl ati ve budgeting cycle, which sonetines includes

suppl enental funding for incurred expenditures or |egislation
wWth a retroactive effective date to take advantage of previously
unavai | abl e funds.

Response: It is inportant to note that 8457.65(d) does not
require prior approval of new State fundi ng sources. W
recogni ze that 8457.65(d) may reduce State flexibility, we nust
al so consider the statutory penalties for the use of
i nperm ssi bl e provider taxes and donations as specified in
section 2107(e) and the public interest in assuring that States
do not find thenselves in a situation where they have been
operating with i nperm ssible fundi ng sources for an extended
period of tinme. Congress specifically inposed penalties for the
use of inperm ssible funds and the process established by these
rules protect States and SCH P prograns fromthe risk of a
significant penalty that could make it difficult for the State to
continue to operate its programfor children. In light of the
effective statutory prohibition on the use of these funding

mechani snms, we do not believe we are unduly intruding on the
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St at es budget process through this requirenent, as we are not
guestioning State | egislative appropriations that are not derived
fromhealth care-related taxes or donations. A State is not
required to submt a State plan anendnent for changes in the
sources of general revenue used to fund SCH P, when those changes
are not affected by health care-rel ated taxes and donations. By
reviewi ng the State source of funding, we have the opportunity to
prevent the kind of disruption to ongoing program operations that
could occur if a State was found to have used an inpermssible
source of funding for an extended period of tine.

Comment: One State expressed its view that the proposed
requi rement of prior approval for SCH P fundi ng changes i s not
feasible given the State’s commtnent to devel oping a
public/private partnership with private donors. The State
indicated that it waited al nost a year for approval from HCFA to
be able to accept a contribution froma private foundation. This
State asserted that this requirenment would hinder the State’'s
ability to accept contributions fromprivate sources.

Response: States are not required to obtain approval of the
State plan anendnent prior to a change taking effect. Thus, we
do not believe that the process will hinder States’ ability to
accept contributions fromprivate sources. States are required
by 8457.65(e) to submt a State plan anmendnent prior to a change

in State source of funding taking effect. Wil e any delay in
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approvi ng the anmendnent would not affect a State’s ability to
rely on such funds, at its own risk pending review, we agree that
HCFA shoul d act in an expeditious manner to review these
amendnents. The statutory requirenents governing contributions
received by States are very restrictive and we have the
responsibility to ensure that contributions received by States
fromprivate sources conply with these statutory requirenents.
Federal regul ations require that we eval uate contributions
received by States on a case-by-case basis. States nust submt
necessary docunentation to us in accordance with the Federa

regul ations so that we may evaluate the permssibility of a
contribution. That docunentation is related to the nature of the
contributor’s business and financial characteristics, including
the source of its annual revenues. W will make our best effort
to determne the permssibility of a contribution pronptly once a
State has provided the information that we need to nake a

det erm nati on.

Comment: One conmenter requested clarification of the
exenption at 8457.65(d)(2) to the general requirenent for the
subm ssion of State plan anendnents relating to changes in the
source of State funding for “non-health care rel ated revenues.”
The commenter stated that clarification is necessary to ensure
that, for exanple, incone tax receipts from nedical professionals

are not considered “health care rel ated revenues.”
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Response: Taxes of general applicability are not consi dered
"health care-related” for purposes of section 1903(w) of the
Soci al Security Act, and the term has the sanme neani ng under
8457.60(a)(3). (As noted earlier, 8457.65(d)(2) has been
conbi ned wth 457.60(a)(3) for better organization of the
regul ation.) However, section 1903(w)(3)(A) of the Act and the
Federal regulations inplenenting it at 42 CFR 433.55 specify that
a tax will be considered to be health care-related if at |east 85
percent of the burden of the tax falls on health care providers.
These provisions further state that a tax is considered to be
health care-related if the tax is not limted to health care
Items or services, but the tax treatnent of individuals or
entities providing or paying for those health care itens or
services is different than the treatnent provided to other
I ndi vidual s or entities.

Comment: One commenter suggested adding a new provision to
proposed 8457.65(e), now 8457.65(f), to clarify that a State
coul d discontinue its programby withdrawing its State plan.

Response: As set forth in 8457.170, a State may request
wi t hdrawal of an approved State plan by submtting a State plan
anendnent to HCFA as required by 8457.60. W note in 8457.170
that because withdrawal of a State plan is a restriction of
eligibility, a State plan anendnent to request w thdrawal of an

approved State plan nust be submtted in accordance with
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requi renments set forth in 8457.65(b), including those related to
the provision of prior public notice. W have not added a new
provi sion to proposed 8457. 65 because we do not find it necessary
to repeat this State option el sewhere in the regul ation text.

9. Program options (8457.70).

Under section 2101(a) of the Act, a State nay obtain health
benefits coverage for uninsured, |owincome children in one of
three ways: (1) a State may provi de coverage by expanding its
Medi caid program (2) a State nay devel op a plan providing
coverage that neets the requirenents of section 2103 of the Act;
or (3) a State may provi de coverage through a conbination of a
Medi cai d expansi on program and a separate child health program
We set forth the program options at proposed 8457.70(a).

At 8457.70(b), we proposed that a State plan nust include a
description of the State’s chosen program option.

At 8457.70(c)(1l), we proposed that the follow ng subparts
apply to States that el ect Medicaid expansi ons:

e Subpart A

e Subpart B (if the State clains adm nistrative costs under
title XX).

e Subpart C (with respect to the definition of a targeted
| ow-i nconme child only).

e Subpart F (with respect to determ nation of the all ot nent

for purposes of the enhanced natching rate, determ nation of the
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enhanced matching rate, and paynent of any clains for
adm ni strative costs under title XXI of the Act only).

e Subpart G

e Subpart H (if the State elects the eligibility group for
optional targeted | owinconme children and elects to operate a
prem um assi stance program.

e Subpart J (if the State clains adm nistrative costs under
title XXI and seeks a waiver of limtations on such clains based
on a conmmunity based health delivery system.

We proposed that subparts D, E, and | of part 457 do not
apply to Medicaid expansi on prograns because Medicaid rules
govern benefits, cost sharing, programintegrity and other
provi sions included in those subparts. W note that the
provi sions of subparts B and F were set forth in the
May 24, 2000 final rule (HCFA 2114-F, 65 FR 33616).

In addition, at proposed 8457.70(c)(2), we specified that
States choosi ng a Medi cai d expansi on program nust submt an
approvabl e anendnent to the State’s Medicaid State plan, as
appropri ate.

At 8457.70(d), we proposed that a State that chooses to
I npl enment a separate child health program nust conply wth al
the requirenents in part 457.

At 457.70(e), we proposed that a State that elects to obtain

heal th benefits coverage through both a separate child health
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program and a Medi cai d expansi on program nust neet the
requi renents of (c) and (d) of this section.

Comment: Wiile the statute specifies that States have the
option of inplenmenting their SCH P prograns as Medi caid
expansi ons, State-only prograns, or a conbination of the two, a
commenter contended that the regul ations favor States that have
el ected to use title XXI to expand their Medicaid prograns by
I nposi ng greater adm nistrative burdens on separate child health
progr ans.

Response: W do not agree that the regul ations favor States
that choose the Medicaid expansion option. Certain provisions in
part 457 do not apply to Medicaid expansi on prograns because
Medi caid rul es govern those aspects of program operations.
Furthernore, we do not believe that we have inposed greater
adm ni strative burdens on States that choose to inpl enent
separate child health prograns. The regulations set forth in
part 457 are consistent with the State options provided by title
XXl and are inportant to ensure the efficient and effective
adm ni stration of SCH P. W have worked to ensure flexibility
for States that wish to create separate child health prograns
within the paraneters of the statute

Comment: One conmenter noted that 8457.70(c)(1)(vi) should
be del eted because Subpart H only applies to separate child

heal th prograns. Another commenter said that the |anguage of
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Section 457.70 should be clarified so that readers do not assune
incorrectly that States that choose to devel op separate prograns
must adhere to all Medicaid rules.

Response: W agree with the comenter that Subpart H does
not apply to Medicai d expansi on prograns and have thus del eted
8457.70(c)(1)(vi) of the proposed regul ati on and renunbered the
subsequent provision accordingly. Subparts C, D, E, H I, and K
of part 457 do not apply to Medicaid expansi on prograns because
Medi caid rul es govern the areas addressed by those subparts. A
State that chooses to inplenent a separate child health program
must conply with all the requirenments in part 457 and i s not
required to conply with the requirenents in title Xl X, other than
those specifically noted in 8457.135. W believe that 8457.70
clearly sets forth the applicable requirenents for the respective
programtypes. It should al so be noted that because we no | onger
reference Subpart C in 8457.229, we have al so del eted proposed
8457.70(c) (i) (iii).

10. Current State child health insurance coverage and
coordi nati on (8457.80).

I n accordance with sections 2102(a)(1) and (2) and
2102(c)(2) of the Act, we proposed to require that the State pl an
describe the State’s current approach to child health coverage
and its plans for coordination of the programw th other public

and private health insurance prograns in the State. |In proposed
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par agraphs (a) through (c), we specified that the State nust
provi de a description of the follow ng:

e The extent to which, and manner in which, children in the
State, including targeted | owincone children and other classes
of children, by inconme |evel and other relevant factors,
currently have creditable health coverage (as defined by 8457.10)
and, if sufficient information is avail able, whether the
credi tabl e health coverage they have is under public health
I nsurance prograns or health insurance prograns that involve
public-private partnerships.

e Current State efforts to provide or obtain creditable
heal th coverage for uncovered children, including the steps the
State is taking to identify and enroll all uncovered chil dren who
are eligible to participate in public health insurance prograns
and heal th i nsurance prograns that involve public-private
part ner shi ps.

e Procedures the State uses to acconplish coordination of
the programunder title XXI with other public and private health
i nsurance prograns, including procedures designed to increase the
nunmber of children with creditable health coverage, and to ensure
that only eligible targeted | owinconme children are covered under
title XXI.

Comment: One commenter noted that HCFA should not require

States to gather data on other creditable health coverage
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available in the State as proposed in 8457.80(a). Wile useful,
this information is not critical to the successful inplenentation
of a SCH P and its collection may actually divert resources from
SCHI P.

Response: Section 2102(a)(1) of the Act requires that the
State plan include a description of the extent to which, and
manner in which, children in the State, including targeted | ow
i ncone children and other classes of children, by incone |evel
and other relevant factors, currently have creditable health
coverage. Section 457.80(a) inplenents this statutory
requi renent. States do not necessarily have to generate new data
to nmeet this requirenent, but can rely on other data sources that
may be avail able. Know edge of the availability of creditable
health coverage will help a State determ ne how best to design
and to inplenment its SCH P program and outreach strategies.

Comment: Several comenters requested that HCFA add to the
categories of children for which it requests coverage information
in 8457.80(a). Two commenters request that HCFA add “m grant and
i mm grant status” to the sentence in the preanble highlighting
the categories that States mght find useful in describing
current availability of health insurance. In these comenters’
view, mgrant and immgrant children are especially susceptible
to being wi thout health insurance, and the Inmm gration and

Nat ural i zati on Service recently clarified in its “public charge”
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gui dance, issued in a Notice of Proposed Rul emaki ng (64 FR 28675,
May 26, 1999) and an acconpanyi ng Menorandum publi shed the sane
day (64 FR 28689), that receipt of health benefits will not harm
one’s chances for legal inmmgration. Another comenter
recomended that the required factors include “suburban” in
addition to the age group, race and ethnicity, and rural/urban
categories already listed in the preanble because suburban areas
across the county have a grow ng nunber of |owincone and

uni nsured famlies.

Anot her comment er suggested that HCFA require that the State
pl an include a description of the extent of coverage by race,
ethnicity, and primary | anguage spoken. According to this
commenter, it is now well-established that mnority children are
nore likely than non-mnority children to | ack health insurance.
In this comenter’s view, collection of the data al so gi ves HHS
the tools needed to nonitor and enforce title VI of the Cvil
Ri ghts Act of 1964.

One commenter recommended that “other relevant factors” be
clarified and several other comenters believed the list should
i nclude primary | anguage, because children with [imted English
proficiency are at high risk of being uninsured.

Response: W encourage States to include a description of
as many rel evant categories of children in the State plan as

possible, to the extent that data are available. W agree that
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nore detailed data classifying children is useful to |learn nore
about the health care coverage status of the children in the
State, but recognize that States may have limted data sources
and that sone categories have nore rel evance than ot hers,
depending on the State. Because of the potential limted
availability of this information at the outset of a program we
are retaining the flexibility in 8457.80(a) for a State to
describe in the State plan the classes of children for which it
has data available. W note, however, that we have added a
provision in Subpart G Strategic Planning, that requires States
to report data on the gender, race and ethnicity of enrollees in
their quarterly enrollnment reports. In addition, States will be
required to report information on the primary | anguage of SCHI P
enrollees in their annual reports.

We are not adopting the commenter’s recommendation to
require information for specific categories of children in the
regulation. This provision requires that a State descri be
coverage provided to children at the beginning of inplenentation
of its program W recognize that States may have limted
resources available at that tine and request that they provide
information sufficient to illustrate that the State has anal yzed
the extent of uninsurance anong children in the State using
avai | abl e data sources.

Comment: One commenter interpreted 8457.80(b) to require a
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State to take steps to get uninsured children enrolled in public
and private health insurance progranms. In this comrenter’s view,
famlies should have a choice of where to get coverage and States
should therefore be allowed to informfamlies of coverage
options and, upon request, assist in helping famlies with

choi ces made.

Response: Section 457.80(b) requires that a State plan
i nclude a description of the current State efforts to provide or
obtain creditable health coverage for uncovered children. This
provi sion does not require that a State take particular steps to
identify and enroll children in public and private health
I nsurance prograns, but rather to describe its efforts. However,
States are required by 88457. 350 and 457.360 to screen for
Medicaid eligibility and to have procedures to ensure that
children found through the screening process to be eligible for
Medi caid apply for and are enrolled in Mdicaid.

Comment: One conmenter described its view that HCFA is
creating unnecessary obstacles in these regulations to creating
public-private partnerships. This comenter believes that one
reason States have problens getting providers to participate in
their progranms is that many providers do not want to respond to
the various idiosyncracies of governnent prograns such as the
“unnecessary” paperwork and the “awkward” procedures that no

ot her payor or insurance conpany requires. The comrenter
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bel i eves that these problens hel p stigmatize governnent prograns
and can cause well-intentioned providers to opt out of
participation in SCH P or other governnent prograns. According
to this commenter, providers that remain may devel op negative
attitudes about the programthat transfer into negative attitudes
about the participants, who nay | eave the program To solve this
problem many States (including this coomenter) have tried to
address these and other stigma issues by creating separate child
heal th prograns that are nore simlar to private sector nodels
and nore famliar to providers and enroll ees.

Response: The provisions set forth in this regulation are
necessary to inplenent title XXI and are not intended to create
obstacles to public-private partnerships. Title XXI and this
final regulation provide States with significant flexibility in
desi gning separate child health prograns and we do not believe
that federal rules are preventing States from enpl oyi ng
procedures that address negative perceptions about public
prograns that may exist anong providers. As noted in 8457.940,
States have flexibility to set paynent rates for providers and
should do so in a manner that will attract a sufficient nunber
and scope of providers that will adequately serve the SCH P
popul ation. W believe this final rule confirns HCFA s
commtnment to working with States to establish and maintain

prograns that are not unduly burdensone to adm ni ster and
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acconplish the goal of providing needed health benefits coverage
to children and famlies.

Comment: The preanble to 8457.80(b) expl ains that HCFA
proposes to require States to provide an overview of current
efforts made by the State to obtain coverage for children through
ot her progranms, such as WC and the Maternal and Child Health
Bl ock Grant Program Several commenters stated that although
these prograns offer health care or health-rel ated services, they
are not considered to be health insurance coverage prograns, and
requiring a description of coordination with these ot her prograns
in the State exceeds the scope of the SCH P statute. Another
State comented that describing the outreach and coordi nation
efforts of all the other existing health prograns woul d be
extrenely burdensone and shoul d not be required.

One comment er supported the requirenment of coordination
bet ween SCHI P and ot her publicly funded prograns that provide
coverage to uninsured children but expressed concern with an
overly broad and burdensone requirenent that puts States in the
potential position of acting as unlicensed i nsurance agents or
brokers to |ink consuners with private creditable coverage. One
State expressed that HCFA should nore clearly define what is
meant by “coordination with other public and private health
I nsurance prograns.” In defining this term HCFA should keep in

m nd that, especially in large States, staying involved in al
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parts of the private insurance market is a chall enging task.

One commenter reconmended that the Child Support Enforcenent
(CSE) program be included in the coordination provision at
8457.80(c) because CSE needs to be made aware of children in the
CSE casel oad who are covered by SCH P. Anot her comrenter noted
that SCH P enroll ees may benefit fromthe services offered by a
State child support program and that famlies need to understand
options related to obtaining or enforcing child support and
nmedi cal support orders.

Response: W are responding to the coments requesting
clarification of the required State plan provisions on
coordi nation wth other public and private health coverage
prograns by revising our proposed regulatory | anguage to better
reflect our intent and purposes. As described in the preanbl e,
8457.80(c) is nmeant to reflect the coordination requirenents of
Sections 2101(a), 2102(a)(3), and 2102(c)(2) of the Act. Section
2101(a) requires that in using title XXI funds to expand coverage
to uni nsured popul ations, this effort be "coordi nated with other
sources of health benefits coverage for children."” Section
2012(a)(3) of the Act requires that a State plan descri be how the
plan is designed to be coordinated with such efforts to increase
coverage under creditable health coverage. As provided by
section 2102(c)(2) of the Act, the plan nust al so describe the

coordi nation of the admnistration of the State program under
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this title with other public and private health insurance
progr ans.

I n accordance with these requirenents, we have revised
8457.80(c) to clarify that the State plan nust include a
description of the procedures the State uses to coordinate SCH P
with public and private health insurance and "ot her sources of
heal th benefits coverage" for children. "Qher sources of health
benefits coverage" would include WC and Maternal and Child
Heal th Prograns. Section 2108(b)(1)(D) of the Act supports this
clarification. This section requires an assessnent of State
efforts to coordinate SCH P with "other public and private
prograns providing health care and health care financing
i ncl udi ng “Medi caid and nmaternal and child health services.”

As noted in the preanble to the proposed rule, additiona
exanpl es of sources of health benefits coverage coul d include
community and mgrant health centers, Federally Qualified Health
Centers, Child Support Enforcenent Prograns, and special State
prograns for child health care. These can all be inportant
sources of health benefits coverage for children. This Iist of
exanples is not intended to be an exhaustive list of those
prograns that a State should coordinate with its SCH P program
and describe inits State plan. W are not providing a specific
i st because we recogni ze that States are different and that it

is inportant to respect the variety of prograns and coverage
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pl ans that operate in each State. The State should describe its
rel ati onships with other State agencies, |owincone comunity
organi zations, and large insurance providers in the State that
provi de health insurance or health benefits to children. For
exanple, if a State has a high risk insurance pool program it
shoul d descri be the coordi nati on between this program and SCHI P
however, not all States have such insurance pools and the nature
of these pools will vary anong States.

Each State has a unique relationship with Federally
Qualified Health Centers (FQHCs) and we believe that the
flexibility of the State to structure these rel ationships should
be nmai ntai ned. Therefore, we have not required specific
enrol | ment coordi nation procedures with FQHCs. However, we
recogni ze the inportance of enrolling SCH P and Medicaid eligible
children at sites where they typically receive care, such as
FQHCs. Due to this relationship, FQHCs are vital partners in
outreach and enrollnent for this population. W encourage States
to utilize these facilities in their outreach efforts.

These coordi nation provisions should not be interpreted to
mean that we are requiring any particular effort on the part of
the State to enroll children in private coverage.

Comment: One conmenter indicated that it is extrenely
i mportant for the regulations to specify what steps States nust

take in order to satisfy the requirenment that separate child
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heal th prograns be coordinated with existing Medicaid prograns
(i ncluding, for exanple, coordination of outreach and education
efforts, screen and enroll requirenents, transitioning from
coverage under one programto the other, etc.). This comrenter
al so recommended that the regulations require States to provide
training to eligibility determ nation workers in both prograns
(as well as other workers) to ensure that appropriate transitions
are made.

Several comrenters believed that 8457.80(c) of the
regul ation (and not just the preanble to that section) should
require States to describe the specific steps they wll take to
ensure that children who are found ineligible for Medicaid (at
initial application or at redeterm nation) are provided with the
opportunity to be enrolled in SCH P. Another commenter pointed
out that neither title XXI nor the proposed regul ations take into
consi deration the novenent of children between title XXl and
title XIX prograns as their eligibility status changes, nor have
the Medicaid regul ati ons been updated to reflect this
possibility. A couple of these commenters suggested that perhaps
the Medicaid regul ati ons shoul d be anended to address this issue.
Anot her comment er believed that States should be required to
descri be how they will nonitor these processes.

Several comrenters indicated that the regul ati ons shoul d

address the coordination of enrollnent procedures for Medicaid
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and SCHI P at Federally Qualified Health Centers (FQHCs).

Response: W have taken the first commenters’ suggestion
into consideration and have revised the regul ati on at 8457.80(c)
to refer to the requirenments in 88457.350 and 457.360. States
that inplenment separate child health prograns are required to
meet the requirenents of 88457.350 and 457.360. States that
i npl ement separate child health prograns and States that
i npl ement Medi cai d expansi on progranms nust both describe the
procedures for coordination required by 8457.80(c); however, the
“screen and enroll” requirenents of 88457.350 and 457.360 are not
rel evant or applicable to States that inplenment Medicaid
expansi ons.

We agree that sonme nore specificity with respect to the
specific steps States nust take to coordinate with Medicaid
prograns woul d be hel pful in providing nore clarity for States.
At the sanme tinme, we believe that States need to retain the
flexibility in coordinating SCH P and Medicaid particularly in
light of the specific adm nistrative structures of the States’
progr ans.

W agree with the commenters that the regul ati on shoul d be
revised to require States to describe in the State plan
procedures to ensure that children who are found ineligible for
Medi cai d are provided the opportunity to be enrolled in SCH P

We have revised 8457.80(c) to require that the State plan include
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a description of procedures designed to assist in enrolling in
SCHI P those children who have been determ ned ineligible for

Medi caid. This should occur both at the tinme of application and
at the tinme of redetermnation. The Medicaid regul ations do not
need to be anended because title XXI and these inplenenting
regul ati ons require coordinati on between SCH P and Medicaid. W
believe that State efforts to coordinate SCH P with other public
prograns should include efforts to ensure that these processes
are effective and have nodified the Medicaid regul ati ons at

8431. 636 accordingly. In addition, we expect States to have
mechani snms to eval uate the effectiveness of coordination between
the two prograns, as noted in 8457.350(f)(2)(i)(CO.

11. CQutreach (8457.90)

In 8457.90, we proposed to require a State to include inits
State plan a description of the outreach process used to inform
famlies of the availability of health coverage prograns and to
assist famlies in enrolling their children into a health
coverage program pursuant to section 2102(c) of the Act. At
proposed 8457.90(b), we set forth exanples of outreach strategies
i ncl udi ng educati on and awar eness canpai gns and enrol | nent
sinplification. W discussed these outreach strategies in detai
in the preanble to the proposed rule.

Comment: Many commenters expressed support for the

requi renment of outreach procedures and the exanpl es provided.
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One commenter strongly supported the requirenent that would
require States to identify outreach procedures used to inform and
assist famlies of children likely to be eligible for child
heal t h assi stance under SCHI P or under other public/private
heal t h coverage prograns. Another commenter supported the

requi renment of outreach strategies including education and

awar eness canpai gns and enrol Il ment sinplification. Yet another
comment er supported a streanlined application and enrol |l nent
process as a practical nmeans of enhancing participation by
gualified children, thereby increasing demand for needed nedi cal
and dental services.

Response: W note the commenters’ support.

Comment: One commenter appreciated the efforts of HHS to
maintain flexibility for the States in the outreach area as each
State has established and continues to refine state-specific
outreach efforts to identify SCH P and Medicaid eligible children
in their conmmunities.

Response: W note the commenter’s support.

Comment: One commenter suggested that we provide nore
exanpl es of effective outreach. The commenter noted that States
are being very creative in how they are conducting outreach and
the two exanples |isted do not even “touch the tip of the
i ceberg”.

Response: There are nmany exanpl es across the nation of
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successfully inplenented, |ocally devel oped outreach canpai gns.
Because there are so nmany effective approaches for outreach, it
Is inpracticable to list themin this regulation. Qur intention
was not to provide an exhaustive list of effective outreach

net hods in the preanble, but to highlight exanples of a few ngjor
types of outreach strategies. HCFA along wth HRSA and ot her
public agencies and private organi zations, will continue to
facilitate the sharing of “best practices” through information
sharing sessions, technical assistance and gui dance separate from
thi s docunent.

Comment: One commenter expressed that outreach is critica
to the success of SCHIP. This comenter noted that the State of
Col orado has done a good job of dissemnating information to the
public that is easily understood.

Response: W agree with the comenter that outreach is
critical to the success of SCH P and it is for this reason that
we included the requirenments in 8457.90.

Comment: One conmenter suggested that the di scussion of
outreach in the preanble to the proposed rul e shoul d have
referred to “mgrant and inmm grant popul ations” instead of just
“m grant popul ati ons” because of the inportance of outreach for
I mm grants.

Response: States nay choose to target outreach activities

to special audi ences known to have | arge nunbers of uninsured
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children, such as mgrant and i nm grant popul ations, as well as
ot her groups.

Comment: One conmenter suggested that the discussion in the
preanble to the proposed rule of the role of “clinics” should
have included “Community Health Centers, Rural Health Centers,
and ot her community-based clinics that provide a | arge proportion
of care to uninsured patients” in the |ist of providers that
States should consider for distributing SCH P information.

Response: The list of providers through which States could
di stribute programinformati on was not intended to be exhaustive.
We encourage States to distribute information through any
provi der that has the potential for reaching uninsured children,
i ncluding community health centers, rural health centers, and
ot her communi ty-based clinics.

Comment: One commenter recommended that HCFA encour age
States to invol ve communi ty-based organi zations in application
assi stance activities and describe the avail abl e sources of
Federal funds for these activities. The comenter noted that
there are nunerous exanples of staff at community based
organi zati ons being trained to conduct initial processing of
applications for both Medicaid and separate SCH P prograns.

Anot her comment er suggested we add to the exanpl es of
organi zations |isted as potential partners with the State those

communi ty- based organi zations with expertise in doing outreach
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to, and providing services to, specific ethnic communities. This
comrenter al so reconmmended that 8457.90(b) be anended to add
exanpl es of using community-based organi zati ons. Anot her
commenter noted that community-based organizations, including
m grant and community health centers, are inportant outreach
sites for reaching nenbers of the H spanic conmmunity. According
to this commenter, Hi spanic community-based organi zations could
coordinate with community centers, churches, Head Start, CGED, Job
Corps and WC offices, and | ocations such as grocery stores,
phar maci es, and other commercial centers as well.

Anot her commenter noted that many of the enroll nent
sinplification nethods, including outstationing of enroll nment
wor kers, are key to reaching nore famlies, including famlies of
children with special needs. States need to be versatile in
utilizing comunity-based organi zations to help spread the word
of the programto reach enrollnent goals, according to this
commenter. This comrenter indicated that mechani sns for
expl ai ning the inportance of health coverage hel ps famlies
recogni ze the benefits of health insurance for their children.

Response: W encourage States that inplenent separate child
heal th progranms to i nvolve conmunity-based organi zations in
application assistance activities. States that inplenent
Medi cai d expansions nust follow all Medicaid rules relating to

eligibility determ nations, but are encouraged to use community-
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based organi zations to help reach and assist | owinconme uninsured
children to becone enrolled. States can receive Federal matching
funds for outreach activities; for States that establish separate
child health prograns, outreach matching funds are subject to the
10%limt on adm nistrative expenditures.

State experience shows that one of the nost effective
nmet hods for reaching ethnic groups is through conmunity-based
organi zations. Not only are the enpl oyees of these organizations
famliar with the | anguage and culture of the groups they serve,
they are trusted nenbers of the community. W strongly encourage
the use of comunity-based organi zations with expertise in
serving specific ethnic comunities as part of an effective
out reach canpai gn

We agree that outstationing enroll ment workers is an
I nportant method of reaching uninsured children and enrolling
eligible children into SCH P and Medi caid. Education and
awar eness canpai gns and enrol Il ment sinplification procedures have
proven to be highly effective strategies for successful outreach.
Because there are so nany effective nethods of outreach, such as
usi ng comuni ty-based organi zati ons and outstationi ng enroll nent
wor kers, we have not provided an exhaustive list in the
regul ation.

Comment: One commenter urged that dentists also be |isted

as participants in education and awareness canpai gns, as well as
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State and | ocal dental and pediatric dental societies.

Response: W encourage States to dissenm nate infornation
through all providers that serve uninsured chil dren.

Comment: One conmenter suggested that HCFA di scuss using
the CDC s Immuni zation Registries to assist States in identifying
famlies with uninsured children. In planning to transition away
fromthe use of inmunization clinics towards integrating
i mmuni zations as part of well-child care, we will have to pay
nore attention to potential financial barriers which could be
appropriately addressed by |inking i muni zation outreach to
SCHI P/ Medi cai d outreach efforts.

Response: Several data sets are available to assist States
in the identification of famlies of uninsured children,
including the CDC s I muni zation Registries. States should
strive to |link health coverage program outreach with other forns
of health-related outreach in the State, such as immunization
out r each.

Comment: One commenter believed States should use public
benefit prograns that serve lowincone famlies with children to
informfam|lies about the availability of health coverage. The
di scussion regarding the use of existing “data sets” to identify
uni nsured children who are potentially eligible for coverage
under Medicaid or SCH P identifies the school |unch program

participant lists as one of the sources. The commenter noted
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that the school |unch programonly identifies |owincone
children, not specifically uninsured | owincone children.

Response: W encourage the use of public benefit prograns
that serve lowinconme famlies to identify children who nay be
eligible for SCH P or Medicaid, subject to applicable
confidentiality rules. W appreciate the commenter’s note that
school lunch prograns do not identify uninsured | owincone
children. W support the use of school |unch program partici pant
lists, and other sources that assist in the identification of
| ow-i ncome famlies and informthem of potentially eligible
children of the availability of SCH P or Medicaid. O course, in
usi ng these source of information, States nust conply wth
applicable | aws and shoul d ensure confidentiality.

Comment: A few commenters believed that outreach strategies
shoul d be targeted specifically to adol escents and to their
famlies. One comrenter reconmended the inclusion of the term
“age” in giving exanples of ways to reach diverse popul ations,
and a distinction should be made between young chil dren and
adol escents. O her commenters believed that initiatives should
i ncl ude specific elenments designed to reach underserved
adol escent popul ati on such as runaway and honel ess youth, youth
in foster care or |eaving state custody, inmgrant youth,
pregnant and parenting adol escents, and others. The commenters

urged HCFA to encourage States to work with consuner groups and



HCFA- 2006- F 138

adol escent-oriented service providers to devel op adol escent -
specific outreach strategies and materials. One comrenter
believed the |list of suggested outreach sites should al so include
as broad a range of adol escent-specific sites as permtted by
Federal |[aw. Adol escent nedicine and service providers such as
school - based health centers, famly planning and STD clinics, Job
Corps Centers, community coll eges, sunmer job prograns, and teen
recreation centers should be added to the |ist of nmenbers of the
provi der conmunity who can distribute programinformtion.

Response: Adol escents under the age of 19 are included in
the term®“child”, which is defined in 8457.10 as an indivi dua
under the age of 19. States may inplenent outreach initiatives
that are specifically designed to reach different targeted
subpopul ati ons, such as adol escent, runaway and honel ess youth,
youth in foster care or |eaving state custody, inmgrant youth,
and pregnant and parenting children. W encourage States to
di ssem nate information through providers, such as those |isted
by the commenter, that serve targeted subpopul ations.

Comment: One commenter supported HCFA s decision to
enphasi ze the particular inportance of using the provider
community to target educati on and awareness canpaigns to famlies
of newborns in the preanble to the proposed regulation. This
comrenter urged HCFA to include | anguage that al so stresses the

I nportance of targeting pregnant wonen with education and
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outreach canpaigns to facilitate pronpt enroll nent of newborns
and their siblings.

Response: W encourage States to target special audi ences,
such as pregnant wonen and fam lies of newborns, in their
devel opnent of conprehensive educati on and awar eness canpai gns.
Pregnant wonen and famlies of newborns will benefit from
educati onal prograns designed to informthem of the advantages of
enrolling eligible newborns and other children in the famly in
heal th i nsurance, including obtaining well-baby care, well-child
care and i mrmuni zati ons.

Comment: One conmenter suggested that HCFA encourage States
to provide materials and or eligibility workers to child care
prograns to identify and assist famlies of uninsured children
served by the prograns, as well as uninsured children of the
prograns’ enployees. These should include regul ated and
unregul ated fam | y-based child care providers as well as center-
based facilities.

Response: W encourage States to dissenm nate infornation
through child care prograns and, when practicable, to outstation
eligibility workers at child care provider sites.

Comment: One commenter supported the inclusion in the
proposed regul ation text of |anguage regardi ng education and
awar eness canpai gns including targeted mailings and enrol | nent

sinplification. This comenter strongly urged HCFA to strengthen
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this section by requiring that States report to HCFA steps they
have taken to sinplify enroll nent.

Response: W note the commenter’s support of the proposed
regul ati on | anguage regardi ng educati on and awar eness canpai gns.
W clarified in 8457.305 that States nust describe in their State
pl an, policies governing enroll nment and disenroll nent, including
enrol | ment caps, process(es) for instituting waiting lists,
deci di ng which children wll be given priority for enroll nent,
and informng individuals of their status on a waiting |ist.
However, we are not requiring States to report on their
nmechani snms for sinplifying enroll nent beyond the requirenent
under 8457.90 to include a description of outreach procedures in
their State plan. W also anticipate that States nmay include
i nformati on regarding enrollnment sinplification in their annua
report’s description of successes and barriers in State plans
desi gn and i npl enentation and approaches under consideration to
overconme these barriers. W wll continue to work with the
States in a collaborative way to provide technical assistance and
share information on successful enrollnment nechanisns to
encourage States to sinplify enroll nent.

Comment: One commenter recommended that HCFA enphasi ze the
use of a sinplified application system This conmmenter noted
that a sinplified systemnekes it easier for a State to

coordinate its Medicaid and separate SCH P prograns and is an
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essential ingredient for successful outreach.

Response: A mjor key to successfully reaching and
enrolling uninsured children in SCH P and Medicaid is a sinple
application process. W w sh to enphasize that a sinplified
application process is vital to successful outreach and have
included a reference to sinplified or joint application fornms in
8457.90(b) (2) as exanples of outreach strategies States could
enpl oy.

Comment: One conmenter recommended that HCFA place a limt
on the nunber of pages of the individual State applications. The
commenter noted that HCFA should also require that States provide
joint Medicaid and SCH P applications to reduce the paperwork on
the part of the applicant as well as the eligibility workers, and
to ensure that applicants are registered for the appropriate
progr am

Response: W disagree with the comenters’ reconmendati ons
tolimt the length of the applications and to require joint
applications. As noted in the previous response, we strongly
encourage a sinplified application process and the majority of
States with separate child health prograns have devel oped j oi nt
applications. However, rather than prescribing specific outreach
and application nethods for all States, we are partnering with
States to encourage the nost effective approaches in each State.

Comment: A few commenters strongly encouraged States to
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conduct coordi nated outreach canpaigns that help famlies
understand their children’s potential eligibility for regular
Medi cai d or SCHI P-funded coverage. They urged that HCFA neke

cl ear that conprehensive statew de educati on canpai gns are needed
to informthe public about the availability of both SCH P and
Medi caid, and how to enroll eligible children in both prograns.
In addition, the comenters recommend reversing the order of the
first and second paragraphs of the response. Simlarly, they
suggested that the list of “enrollnent sinplification”

strat egi es shoul d enphasi ze that these steps can be taken in
Medi caid, as well as in separate SCHI P prograns.

Response: W share the commenters’ interest in, and
commtnent to, enrolling uninsured children in both Medicaid and
SCHI P. We agree that a conprehensive, Statew de education
canpaign is needed to informthe public about the inportance of
the availability of both SCH P and Medicaid. Virtually all of
the steps that States have taken to inplenment sinplified
application procedures in separate child health progranms can be
taken in Medicaid, such as sinplifying the application form
stream ining verification requirenments, and elimnating any
assets test. However, different rules apply in Medicaid wth
respect to who nust nake the final eligibility determ nation.
Wiile enrollment sinplification in Medicaid is very inportant, it

IS not appropriate to address this particular issue in further
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detail in this final SCH P rule.

As required by section 2102(c) and inplenented in 8457.90, a
State nust informfamlies of children likely to be eligible for
child health assistance under the plan or under other public or
private health coverage prograns of the availability of the
prograns, and nust assist themin enrolling their children in
such prograns. Medicaid is one of these other public health
coverage progranms. Furthernore, section 8457.80(c) requires that
the State plan describe the State procedures to coordinate SCH P
with other public health insurance prograns. Again, Medicaid is
consi dered a public health i nsurance program

We also note that the way in which States design their
outreach initiatives has potential fiscal inplications. Medicaid
provides a federal match for States’ expenditures associated with
outreach to Medicaid-eligible children. SCH P funds may be used
to pay for outreach to SCH P-eligible children (subject to the
10%Ilimt on adm nistrative expenditures). Because all children
who apply for SCH P nust be screened for Medicaid eligibility (as
requi red by 8457.350), outreach targeted to children likely to be
found eligible for SCH P likely also will reach children eligible
for Medicaid.

Comment: Several comrenters suggested that bilingua
outreach workers, linguistically appropriate materials, and

culturally appropriate strategies nust be provi ded when needed.
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One commenter noted that HCFA shoul d el aborate on Title VI's
mandate for |inguistic access to services and gi ve exanpl es of
how St ates and contracted entities can conply with this mandate.
One comenter reconmended that HCFA specify that States nust
provi de access to linguistically and culturally appropriate

heal th care services. In this commenter’s view, States should be
required to provide all witten materials and application
assistance in all applicable | anguages. States should al so
assure that linguistically and culturally appropriate outreach
efforts are undertaken to all eligible populations. Another
comment er recommended that HCFA require that applications be nmade
avail able in the prevailing | anguage in the community and that
transl ati on services be provided.

Response: As we seek to enroll all eligible children into
coverage, States and HCFA should be sensitive to the cultural and
linguistic differences of diverse popul ations. The diversity of
t he uni nsured popul ation requires outreach activities that are
sensitive to the various cultural groups, their perceptions,
needs and desires. For exanple, States could use outreach
workers who live in the communities targeted for outreach, speak
the | anguage and know its cultural beliefs and practices. As
noted in 8457.130, States nust conply with all applicable civil
rights requirenments, including those related to | anguage access.

Wthin DHHS, the Ofice for Gvil R ghts (OCR) is responsible for



HCFA- 2006- F 145

assuring that DHHS-funded prograns conply with these | aws.
States are encouraged to contact OCR for additional guidance and
techni cal assistance about how to conply with these | aws.

Comment: Anot her commenter believed that outreach efforts
should utilize Hi spanic conmunity-based organi zations to ensure
culturally and linguistically conpetent approaches to outreach.
This commenter believed that specific outreach and education
mat eri al be devel oped for the H spanic community. Eligibility
wor kers stationed in coommunities with a |arge Hi spanic popul ation
shoul d be able to speak the | anguage spoken by potentia
applicants. The use of television (Spanish | anguage)and ot her
medi a sources should be used to target the Hi spanic comunity.
Anot her comment er suggested that HCFA anend 8457.90(b) to add
exanpl es of using ethnic nedia for education and awareness
canpai gns.

Response: Again, we encourage outreach activities that rely
on workers who live in the conmmunities being targeted for
outreach, speak the rel evant | anguages and know their cultura
beliefs and practices. Wile we will not anend the text of
8457.90(b) to add exanples of using ethnic nedia for education
and awar eness canpai gns, we recogni ze that this can be an
effective neans of reaching ethnic coommunities. States are
encouraged to inplenent outreach initiatives that are

specifically designed to reach different targeted subpopul ati ons
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such as the Hi spanic conmunity and ot her ethnic groups.

Comment: One commenter urged HCFA to anmend 8457.90(a) to
require State plans to include a description of outreach
strategies to reach children and famlies wth special needs
including limted English proficiency popul ations, and famlies
whose children have disabilities. This comenter also urged HCFA
to include in 8457.90(b) exanples of outreach strategies targeted
to special popul ations.

Response: As noted in previous responses, States nust
I npl enment outreach strategies that conmply with all civil rights
requi renents. A State is required to describe its outreach
strategies in the State plan, but we do not believe that States
shoul d be required to describe their strategies to target al
speci al audi ences, in part because State outreach activities are
often changing in response to information about what does and
does not work. The exanples presented in the regul ation are not
meant to be exhaustive. As noted in a response above, it is
inpracticable to list in regulation all exanples of effective
outreach strategies.

Comment: One commenter suggested the final regulation
I ncl ude encouragenent of State partnerships with HRSA grantees.
This commenter believed that HRSA's access points in the field
can and shoul d be accountable for assisting States in nmaking

SCH P outreach a success.
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Response: W encourage States to partner with HRSA grantees
to identify potentially eligible children, informfamlies of the
avai lability of SCH P and ot her public health coverage prograns
and provide application assistance.

Comment: Several commenters recommended that HCFA require
States to describe in their SCH P plans the efforts that they
have made to consult wth “stakehol ders” regardi ng the outreach
strategies that are likely to prove nost effective. Suggested
st akehol ders include enroll ees, providers, local officials,
appropriate state agencies, WC clinics, early chil dhood
prograns, schools, consunmer groups, and honel ess assi stance
progranms. Another comenter recommended the use of stronger
| anguage than that used in the preanble to ensure public and
potential enrollee participation in the creation of outreach
materials and strategies. The commenter suggested replacing the
word “should” with “nmust” in the foll ow ng sentence: “To be
ef fective, nessages and pronotional materials nust be devel oped
Wi th the assistance of people toward whomthe nessage is
directed.” Another commenter recomended that HCFA require
States to describe how they will identify popul ati ons of
uni nsured children and how they wll enlist the assistance of
nmenbers of these popul ations in devel opi ng procedures
specifically designed to reach these popul ati ons and enroll them

Response: States are required in 8457.120 to describe the
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met hods the State uses to involve the public in both the design
and i npl enmentation of the program and to ensure ongoi ng public
i nvol venent once the State plan has been inplenented. W
encourage States to consult with a wde variety of interested
parties, including those |listed by the cormenters, in the
devel opnent of outreach materials and strategi es and recogni ze
that such consultation, in many cases, is a nechanismfor
identifying the nost effective outreach strategies. However, we
have not revised the regulation text to specify that States
describe in the State plan their efforts at consultation in
regard to devel oping effective outreach strategi es beyond the
general requirenents for public input already addressed in
8457.120. Wiile States should develop materials with the
assi stance of people toward whomthe nessage is directed, we do
not believe that requiring States to consult with specific
interested parties would ensure neani ngful public invol venent and
provide States with continued flexibility regardi ng how best to
i nvol ve targeted audi ences in the devel opnent of outreach
materials. A further discussion of public involvenent is found
in 8457.120.

Comment: Several comenters believed that the proposed
requi renents for State outreach progranms were excessive because
SCH P is not an entitlenent program there is an express cap on

adm ni strative expenditures, and sonme States may elect not to
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fund SCHI P prograns at a level to justify extensive outreach.

Anot her comment er asserted that the proposed regulation is
overly prescriptive regarding the organi zations that should be
i nvol ved in outreach, the materials that should be produced, and
the cultural variations that should be represented.

Response: W disagree that the requirenents set forth in
the proposed rule were too prescriptive. Section 2102(c) of the
Act requires that a State plan include a description of its
procedures to informfamlies of the availability of health
coverage prograns and to assist famlies in enrolling their
children into a health coverage program Therefore, famlies nust
be provided certain information to ensure that they are aware of
avai l abl e child health assistance. In addition, because of the
I nportance of providing information that can be easily understood
by the fam |y, we have further specified information requirenents
in 8457.110 of this final rule. These basic rules for assuring
that famlies are inforned of the availability of coverage do not
I npose onerous burdens on States and in fact, are consistent with
the activities States have al ready undert aken.

A key goal of this programis to ensure that famlies are
i nformed about avail abl e coverage and are encouraged to
participate. No single approach to reaching potentially eligible
children is provided in the statute and thus, we are not

requiring in 8457.90 that a State inplenment specific outreach
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activities. W also acknow edge that Federal funding for SCH P
i s capped according to anobunts specified by title XXI and States
may design outreach prograns with these caps in mnd. St at es
have the option to deci de whi ch nmet hodol ogi es and procedures it
wWill use toinformfamlies of potentially eligible children
about the availability of SCH P

Comment: One commenter recomended that States be required
to eval uate outreach efforts to determ ne which nethods have been
nost effective (that is, collecting data fromenrollnent sites
and polling enrol |l ees about how they heard of the program) This
commenter al so recomended that States shoul d gather information
fromfamlies who requested applications but did not conplete
themin order to determne their reasons for not submtting a
conpl eted application. States should use this infornmation to
choose the nost effective and efficient outreach strategies.

Response: To conduct a successful outreach canpaign, States
shoul d assess which outreach nmethods are nost effective at
enrolling eligible children into SCHHP. W wll work with the
States in a collaborative way to provide technical assistance and
share successful strategies. However, we are not requiring a
State to conduct a formal evaluation. |In 8457.750, we do require
States to report on strategic objectives in the annual reports.
These obj ectives often address effectiveness of outreach.

Comment: Two commenters expressed concern about States
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i nvol ving the provider community in the program One comenter
suggested that the final rule encourage the participation of

heal th care professionals through sinplification of the provider
enrol | ment process. Several comrenters recomrended that States be
required to conduct outreach to the provider comunity about
SCH P and to provide information and training about the

adm ni strative/ busi ness procedures of the prograns. This
commenter noted that pediatricians and other providers nust be

i nformed about the new i nsurance prograns as well as about

Medi cai d. One commenter noted that HCFA should require States to
make adm nistrative rules and procedures for SCH P as sinple and
as simlar to Medicaid as possible; coordinating these prograns
eases the adm nistrative burden on physici ans.

Response: W encourage States to partner with the provider
community as part of their efforts to deliver health care
services to Medicaid and SCHI P enrollees. @Gven that the
provider |evel is the point at which enroll ees access health care
services, active provider participation and an understandi ng of
the programis essential to the progranmis success. W strongly
encourage States to work with provider groups in the State on an
ongoi ng basis to facilitate provider participation in the
program |If sinplifying the provider application process is
identified as needed in a State to increase access for SCH P

enrol |l ees, then we woul d expect that a State woul d nmake every



HCFA- 2006- F 152

effort to address the issue.

A State and its providers should build a relationship based
on the nutual goal of providing access to quality health care
services. W encourage States to provide information about the
adm ni strative and busi ness practices of SCH P and Medicaid to
providers’ offices. W are pronoting dual enroll nent of
provi ders.

Comment: One commenter noted that outreach shoul d include
providing informati on about the nental health and substance
abuse, benefits in SCH P plans, if provided.

Response: Neither the proposed not the final rules require
States, as part of the outreach provision to provide information
on benefits, including informati on on nental health and substance
abuse benefits, to the general public. However, 8457.110(b) (1)
requires that information on the types of benefits, and anpunt
duration and scope of benefits avail abl e under the program nust
be nade available to applicants and enrollees in a tinely manner.
This woul d include information of nental health and substance
abuse benefits, if they are avail able under the State’s approved
benefit package.

Comment: One conmenter reconmended that HCFA require copies
of client communication materials so that HCFA can eval uate the
accuracy, effectiveness and perhaps establish a “best practices”

culture for States in their partnership with HCFA in neeting
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their joint m ssions.

Response: W disagree with the comenter’s reconmendati on
that HCFA require copies of client comunication material s,
al though we typically review such materials in our nonitoring
visits, we agree that direct comrunication material should be
cl ear and consistent with the State plan rules and plan to work
to provide technical assistance and facilitate the sharing of
“best practices.”

Comment: Several comrenters urged HCFA to further discuss
opportunities States have to outstation eligibility workers to
help famlies enroll in separate child health progranms. Severa
comrent ers suggested that HCFA include a full discussion of the
advant ages of using outstationed eligibility workers to enrol
children in both Medicaid and SCH P

One commenter reconmmended that HCFA highlight that States
are required under federal law to outstation workers at federally
gualified health centers (FQHCs) and D sproportionate Share
Hospitals (DSH) to conduct Medicaid eligibility determ nations
and one recommended that DSH hospitals and FQHCs are al so i deal
for outstationing sites in separate child health prograns.

O her comenters believed that SCH P pl ans shoul d be subj ect
to the Medicaid outstationing enroll ment programrequirenents.
One commenter noted that the requirenent that States screen for

Medicaid eligibility as part of the SCH P application process
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makes it clear that State plans should be required to address how
these requirenents will be incorporated into the enroll nent
prograns at FQHCs and DSH hospitals. Yet another comrenter
suggested that pediatricians’ offices also serve as a prine
| ocation where famlies may receive help with the application
process. Another conmenter recomended that States consider
outstationing eligibility workers at offices and clinics where
uninsured famlies can be identified easily; and noted that
nonetary incentives can be offered to cover the cost of staff
time associated wth application assistance.

Response: W agree that outstationing eligibility workers
is a prom sing outreach strategy for enrolling Medicaid and
SCHI P-eligible children. “Qutstationing” nmeans |ocating
eligibility workers or relying on other workers or volunteers, in
| ocations other than welfare offices to assist with the initia
processing of applications. (The final Medicaid eligibility
determ nation nust be nmade by the appropriate State agency.)
States also can outstation eligibility workers in other |ocations
and they can contract with community-based providers and
organi zations to assist wth applications at other |ocations.
Many | ocations, other than DSH hospitals and FQHCs, may be
suitabl e for outstationing.

We disagree with the commenter’s recommendation to include a

full discussion of outstationing eligibility workers, and refer
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interested parties to the guidance issued on January 23, 1998,
whi ch provides the necessary detail. The Medicaid program

al ready has specific regulations on this issue such as nandatory
outstationing of workers at FQHCs and DSH hospitals, which can be
found at 42 CFR 435.904. |In separate child health prograns, we
encourage States to use outstationing, as it is one of many
outreach strategies States have found to be valuable. Since

Medi caid and SCHI P enrol | mrent nust be coordi nated, Medicaid
outstation sites provide a particularly inportant opportunity for
enrolling children who are not eligible for Medicaid into SCH P
In addition to Medicaid outstation sites, we recomend that
States consider outstationing eligibility workers at other sites
that are frequented by famlies with children such as school s,
child care centers, churches, Head Start centers, WC offices,
Job Corps sites, GED program |ocal Tribal organizations, Soci al
Security offices, community health centers, disproportionate
share hospitals and pediatricians’ offices.

Comment: One conmenter urged HCFA to adopt a requirenent in
the final rule that States include in the State plan an
assessnent of the extent to which procedural barriers may be
di scouragi ng enroll nent or reenroll nent of eligible children.

For exanple, a survey of famlies once enrolled but failing to
reenroll mght indicate the need for |onger enroll nent periods,

or the need for acceptance of self-declaration rather than actua
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verification of certain itens |ike child care costs. This
comrent er suggested that the State plan could be a vehicle for a
State to explain efforts nade to exam ne these procedura
barriers and indicate steps proposed to reduce them

Response: W encourage States to assess and sinplify their
application and enroll nent processes in an effort to reduce
barriers to enrolling uninsured children. A burdensone
application and enroll nent process can be a significant barrier
to successful enrollnment. However, we are not requiring States
to performan assessnent of procedural barriers in their State
pl an, al though we encourage di scussion of these issues in the
annual report. Rather, we will work with States in a
col | aborative way to provide technical assistance and share
successful procedures.

Comment: One conmenter urged HCFA to encourage States to
i npl ement presunptive eligibility for both Medicaid and SCH P

Response: Information on presunptive eligibility is found
i n Subpart C and 8435.1101 and in our responses to conments on
t hese provisions of the proposed regul ation.

Comment: One conmmenter urged HCFA to reiterate to States
the i nportance of assuring that they have properly inplenented
the delinking of TANF and Medicaid. The commenter noted that we
will not be able to achieve the title XXl goal of covering nore

children, or of coordinating coverage anong various health
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programnms, if children continue to mss out on the health care
coverage for which they are eligible as a result of inadequate

i npl enmentation of delinking. This commenter requested that HCFA
repeat the key el enents of the discussion of ways to effectively
i npl ement delinking included in HHS June 5, 1998, letter to

Medi caid Directors and TANF Adm nistrators and its March 22,
1999, @uide entitled Supporting Famlies in Transition.

Furt hernore, the commenter believed HCFA shoul d stress that
States nust nodify their conputer systens to assure that famlies
are not accountable for delinking, and assure that famlies do
not | ose Medicaid coverage inappropriately and to assure that
famlies are informed about, and enrolled in, Transitional

Medi cal Assi stance whenever appropriate.

Response: Inproving health care coverage through the
del i nking of Medicaid and TANF is a high priority in our efforts
to reduce the nunber of uninsured children. Qur guidance on this
inportant initiative will be issued separately fromthis
regul ation.

Comment: Two conmenters conmended HCFA for the preanble
di scussion of “enrollnment sinplification” and HCFA s ot her
efforts on this issue. However, this one comenter recommended
that we clarify for States the paraneters established by Federa
| aw for taking steps to sinplify application, enrollnent, and

redeterm nation procedures. This comrenter recommended repeating
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the information provided in its Septenber 10, 1998 letter to
State officials regarding the m ni num Federal requirenments for
the application and enrol |l nent process for Medicaid and separate
child health progranms, with respect to sinplification and
opportunities to reduce verification requirenents.

Response: The Federal requirenents for the application and
enrol | ment process for Medicaid and SCH P provide a great deal of
flexibility to States to design an application and enrol | nent
process that is streamined and sinple, and avoi ds burdensone
requirenents for famlies that apply for benefits. As indicated
I n our Septenber 10, 1998 letter to State officials, certain
Federal rules apply to these processes. |If a State chooses to
devel op a separate child health program the only Federa
requi renents for the application and enroll nment process are those
listed in Subpart C for: 1) a screening and enrol |l nent process
designed by the State to ensure that Medicaid eligible children
are identified and enrolled in Medicaid; and 2) obtaining proof
of citizenship and verifying qualified alien status. The Federa
requi renments for an application and enrol | nent process in
Medi caid are explained in 42 CFR 435.900. As nmany States’
efforts to sinplify application procedures denonstrate, States
have broad flexibility under Federal law to sinplify and
stream ine the enrol |l nent procedures for both Medicaid and SCH P

Comment: One conmenter urged HCFA to place greater enphasis
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on the ultimate goal of outreach -- enrollnment. 1In this
comrenter’s view, the preanble | anguage shoul d be strengthened to
encourage States to inplenent strategies for coordinating the
enrol | ment processes of benefit prograns such as WC, Head Start,
t he School Lunch Program subsidized child care and others with
Medi caid and SCH P enrollnment. Efforts to enroll children in

heal th coverage prograns at the sane tine they enroll in other
benefit prograns shoul d be encouraged.

Response: Thousands of |owinconme children are served by
prograns such as WC, Head Start, the School Lunch Program
subsi di zed child care and the Child Support Enforcenment program
We strongly encourage States to coordinate enrollnent in other
benefit prograns that serve | owincone children with Medicaid and
SCH P enrol I nent. For exanple, States may inplenent a referra
system between the State’ s Medi caid agency, SCH P agency (if
different fromthe Medicaid agency) and other benefit program
agenci es. However, the coordination of these processes may only
be applied to the extent that Medicaid and SCH P rul es all ow.
States nust continue to neet the applicable Federal requirenents
for application and enroll nent processes for Medicaid and SCH P

Comment: Two conmenters recommended that HCFA state the
rules relating to its child support enforcenent policy under
Medi caid and SCH P. They request that HCFA should explicitly

note the prohibition on denying Medicaid to children on the
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grounds that their parents have failed to cooperate with
establishing paternity, or with nedical support enforcenent.
They ask that HCFA highlight that States do not need to include
guestions about non-custodial parents on their joint or Medicaid
applications, instead they can solicit such information at the
time they notify famlies of their eligibility for coverage.
HCFA shoul d also reiterate that, regardl ess of when a State
solicits such information, it nust apprize famlies of the
opportunity to show “good cause” for not providing the requested
i nformati on.

Response: The rules for eligibility for SCH P and our
responses to comments on the proposed rules in this area, are
found in Subpart C.  Eligibility rules for Medicaid are issued
under title XIX authority and are not discussed in this
regul ation.

Comment: One commenter suggested the use of |icensed
prof essi onal insurance agents and brokers to enroll children.

I nsurance agents and brokers neet wth uninsured adults every
day, as well as the enployers of many of the parents of uninsured
children. Health insurance agents and brokers have a perfect
opportunity to reach those that need the coverage the nost, and
since private health insurance plans already include a marketing
conponent in their adm nistrative cost, involving agents and

brokers can be done with no extra cost to the program
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Response: As noted in 8457.340, States that inplenent
separate child health prograns nay contract w th i ndependent
entities to adm nister part or all of the eligibility
determ nation process. A further discussion on the rules, and
our responses to comments on the proposed rules pertaining to
application processing is in Subpart C

Comment: One conmenter indicated that HCFA should include a
description of the opportunity that States have to use innovative
quality control projects to assure that allowing famlies to
sel f-decl are i ncone does not increase the rate at which
ineligible famlies get enrolled in coverage.

Response: Qur requirenents related to programintegrity and
responses to comments in this area are discussed in Subpart |I.

12. Enrol Il ment assistance and information requirenments
(8§457. 110) .

Section 2102(c) of the Act requires that State plans include
procedures to informfamlies of the availability of child health
assi stance. |In accordance with this provision, we proposed to
require that a State have procedures to ensure that targeted | ow
i ncome children are given informati on and assi stance needed to
access program benefits. Specifically, we proposed in 8457. 110,
that the State nust nake accurate, easily understood information
avail able to famlies of targeted | owincone children and provide

assi stance to themin nmaking inforned health care decisions about
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their health plans, professionals, and facilities. 1In order to
assist famlies of targeted | owincone children in making

i nformed deci sions about their health care, we proposed in
8457.110(b) to require that States have a nechanismin place to
ensure that the type of benefits and anount, duration and scope
of benefits avail able under SCHI P and the nanmes and | ocati ons of
current participating providers are nade available to applicants
and beneficiaries in a tinely manner. This requirenent also is
consistent wwth the “right to information” provision of the
President’s Consuner Bill of Rights and Responsibilities and with
the requirenent in Section 2101(a) of the Act that child health
assi stance be provided in an effective and efficient manner.

We noted that the requirenents set forth in this section
apply to all States that are providing child health assistance,
whet her through a Medi caid expansion, a separate child health
program or a conbi nation program and whether they use fee-for-
service or managed care delivery systens. Because Medicaid rul es
apply to States that inplenment Medicaid expansion prograns, a
State that is operating a Medicaid expansi on programthat uses
managed care delivery systens would al so be required to conply
with the requirenents of section 1932(a)(5) of the Soci al
Security Act, enacted by section 4701(a)(5) of the BBA

We proposed to require that information be easily understood

and noted in the preanble that materials should be nade avail abl e
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to applicants and beneficiaries in easily understood | anguage and
format. We noted in the preanble that the State shoul d consi der
the special needs of those who, for exanple, are visually
inmpaired or have limted reading proficiency, and the | anguage
barriers that may be faced by those who may use the infornation.

Comment: Several comenters expressed concern that the
proposed rule did not expressly require States to provide
information in a linguistically appropriate format, and one
comment er recommended that HCFA add a requirenent for
l'inguistically appropriate information to the regul ation.
Several comrenters stressed that HCFA should specify in the
preanbl e that applicable title VI requirenents related to
i ngui stic accessibility to health care services and that HCFA
requires States to communicate with enrollees in a | anguage that
t hey can under st and.

One commenter reconmmended that HCFA provide exanpl es of how
States and contracted entities can conply with title VI
requi renents. Several comenters stated that HCFA should require
States to take into account |anguage in creating information
materials. One commenter expressed concern about exanples given
in the preanble for overcom ng | anguage barriers. This comrenter
notes that two suggested nethods shoul d be used together as a
part of a conprehensive plan to ensure |linguistic access to

services, but neither strategy alone would suffice to insulate
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the State fromchal |l enge under title VI.

O her comrenters stated that HCFA should require States to
provide translated oral and witten notices including signage at
key points of contact, informng potential applicants in their
own | anguage of their right to receive interpreter services free
of charge. They further stated that bilingual enroll nment workers
and linguistically appropriate materials are necessary to ensure
that limted English proficiency famlies make i nfornmed health
care decisions. Another comenter feels that it is essential for
HCFA to address the research-established higher risk for mnority
children to | ack access to health insurance and health care in
I npl ementing SCHI P. This commenter noted that 14% of Anmericans
speak a | anguage ot her than English pursuant to Title VI of the
Cvil Rights Act. This commenter noted that HCFA has a
responsibility to ensure that Iimted English proficient persons
have a neani ngful opportunity to participate in public prograns.

Anot her commenter indicated that HCFA nust el aborate on
requi renents to provide naterials in alternative formats noted in
the preanble and ensure that the rule includes an explicit
reference to alternative formats. This commenter suggests that
HCFA require materials be provided in accessible formats for
persons wth disabilities (e.g. tape recordings, |arge print,
braille, etc.) and in appropriate reading |evels for persons with

limted literacy skills.
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Response: After considering the commenters’ concerns, we
have taken the commenters’ recommendation to add a |inguistically
appropriate requirenent to the regulation. Section 8457.110 has
been revised to require that the State nust nake accurate, easily
understood, linguistically appropriate, information available to
famlies of potential applicants, applicants, and enrollees, and
provi de assistance to these famlies in making informed health
care deci sions about their health plans, professionals, and
facilities. |In order to provide easily understood and
linguistically appropriate information, States nust assure
meani ngf ul communi cati on for people who have limted English
proficiency or have disabilities that inpede their ability to
communi cate. This neans that the State nust assure that ora
Interpretation, sign |language interpretation and auxiliary aids
are provided to such potential applicants, applicants or
enrollees. In addition, when necessary to ensure mneani ngful
access, witten information nust be translated or nmade avail abl e
in alternative formats such as large print or braille. ~° For
guidance in this area and for suggestions on how States can best
nmeet title VI requirenments, States should consult the DHHS O fice
for Gvil Rghts” (OCR) “Policy Guidance on the Title VI
Prohi biti on Against National Oigin Discrimnation As It Affects
Persons with Limted English Proficiency,” (the LEP guidance) at

65 FR 52762 (August 30, 2000). The guidance is also available on
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OCR' s web site at www. hhs. gov/ocr.

Comment: Two commenters urged HCFA to mandat e | anguage
access policies by establishing nuneric or proportiona
t hreshol ds according to which States nust provide translations of
all witten materials and by adopti ng m ni nrum standards and
procedures that nust be net when those thresholds are crossed by
a SCH P program One of these commenters asserted that it is
inmportant to require a nuneric threshold rather than a proportion
threshol d as popul ation densities vary greatly. Providing
flexibility to States is inportant; however, flexibility should
be granted in strategies to provide linguistically and culturally
conpetent services, not in determ ning whether there is a need
for these services in a particular state or service area,
according to this comenter. This commenter recommended t hat
States be required in their State plan to describe how they wl|
target famlies who speak threshold | anguages and how | i nguistic
services wll be provided to ensure access to application and
enrol | ment assi stance.

Response: States nust conply with all civil rights
requirenents, including those related to | anguage access.
Because States nust already conply with all civil rights
requi renents, we are not specifying thresholds for translation of

material. The Ofice for CGvil R ghts (OCR) has responsibility
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for and issues policy on these matters. States and ot her
interested parties may contact OCR for information relating to
conpliance with title VI requirenents.

Comment: Two conmenters proposed that HCFA require States
to describe in their plans the procedures they will use to
i dentify popul ati on needs for specialized information techniques,
and how they will devel op effective inform ng procedures for
persons whose primary | anguage is not English or who have
physi cal or nental disabilities which require special information
techni ques. The commenter felt that this is necessary in order
for States to be in conpliance (as required in proposed rule
8457.130) wth title VI of the Cvil R ghts Act and with the
American with Disabilities Act and Section 504 of the
Rehabilitation Act of 1973.

Response: As discussed in previous responses, States are
obligated to conply with civil rights requirenents, including
those related to | anguage access. Because States nust al ready
conply with civil rights requirenents as reflected in 8457. 130,
we are not further specifying procedures for identifying
popul ati ons needi ng specialized information in this regul ation.

Comment: One conmenter recommended that HCFA prohibit
States and contracted entities fromrequiring, suggesting, or
encouragi ng beneficiaries to use famly nenbers or friends as

transl ators except in cases of last resort. The commenter also



HCFA- 2006- F 168

recommended that the Departnent should prohibit the use of mnors
as translators in all instances.

Response: As noted above, the Ofice for Gvil Rights
recently issued guidance on the issue of translation services on
August 30, 2000. The OCR gui dance states that an
enrol | ee/ covered entity may not require an LEP person to use
friends, mnor children, or famly nenbers as interpreters.
States and other interested parties may contact OCR for
addi ti onal gui dance on | anguage access.

Comment: One conmenter recommended that “right to
i nformation” principles for targeted | owincone children be
required for potential applicants as well. Information should be
provi ded in an understandable format and in a | anguage
appropriate for the potential applicants as well as for the
enrol | ees.

Response: W agree that it is inportant that potentia
applicants, as well as applicants and enroll ees, have information
about the program nmade available to them Therefore, we have
revi sed 8457.110(c) to require that, States nust nake accurate,
easi |y understood, linguistically appropriate information
avail able to famlies of potential applicants, applicants, and
enrollees. States are encouraged to nmake informati on w dely
avai |l abl e, so that famlies have the opportunity to becone

famliar with the program
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Comment: One commenter supported the requirenents in
8457.110 and the flexibility provided by suggestions in the
preanble. This comenter believes that the proposed regul ation
fairly states the mninmuminformation States nust provide to
prospective enrollees and enrollees. In this commenter’s view,
sone of the preanbl e suggestions for additional infornmation
States mght wish to provide are problemati c and HCFA
appropriately did not include these suggestions as requirenents
in the proposed rule. The comenter appreciates that the States
are given the authority to determ ne how and when to provide
materials in other |anguages and transl ati on services.

Response: W note the commenter’s support, but also need to
make clear that States’ discretion in this area is subject to the
requi renents of title VI.

Comment: One commenter recomended that HCFA add, in
section 457.110(b) (1), cost sharing and other information that
States nust make available in order for famlies to make i nforned
heal t h care deci si ons.

One comment er suggested that HCFA include in the preanble a
description of the types of nore specific information that should
be provided, such as access to information that assists health
care consuners in making infornmed decisions and encour ages
accountability on the part of the health plans and providers. In

this coomenter’s view, to alleviate concerns about overly
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burdensone requirenents on States, additional categories of
i nformati on could be nade available to the public upon request.
Response: W have revi sed 8457.110(b) to require that
certain informati on be made avail able to potential applicants,
applicants, and enrollees. |In addition to information on
benefits and providers, 8457.110(b) requires that a State have a
mechani smin place to nake available information related to cost
sharing, enrollnment procedures, physician incentive plans, and
revi ew processes. W have added 8457.110(b)(2) to specify that
cost-sharing requirenments be nmade avail able. W have added
8457.110(b)(4) to require States to nmake avail able the
ci rcunst ances under which enroll nent caps or waiting lists may be
instituted, including the process for deciding which children
will be given priority for enrollnment and how they will be
informed of their status on a waiting list. W have al so added
8457.110(b)(5) to require States to nake avail able information on
physi ci an i ncentive plans described in 8422.210(b) of this
chapter, as required by 8457.985 of this final rule. Finally, we
have added 8457.110(b)(6) to require States to nmake avail abl e
i nformati on on the process for review that is available to
applicants and enrol |l ees as described in 8457.1120. The
information |isted above is necessary to enable potentia
applicants, applicants and enrollees to nmake infornmed health care

deci si ons.
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In addition to the information that a State nust nake
avai |l abl e, other basic information should be made available to
famlies upon request. This information could include procedures
for obtaining services, including authorization requirenents; the
extent to which after-hours and energency services are provided,
the rights and responsibilities of enrollees; any appeal rights
that the State chooses to nake available to providers; wth
respect to managed care organi zations and health care facilities,
their licensure, certification, and accreditation status; and,
with respect to health professionals, information that includes,
but is not limted to, education and board certification and
recertification. A State that provides services through a
managed care delivery system shoul d consi der naking additiona
i nformati on, such as the policy on referrals for specialty care
and for other services not furnished by the enrollee’s prinmary
care physician, available to famlies of targeted | owincone
chi | dren.

Comment: Two conmenters reconmended that HCFA del ete
8457.110. These comenters feel that States should have conplete
flexibility in the use of adm nistrative dollars because they are
capped by title XXI. According to this commenter, devel opnent of
rules in this area is inappropriate and reduces State flexibility
to design its programin the way that best serves the needs of

that State's children. They note that States should be permtted
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to make these decisions and all owed to adopt conmercial sector
practices or practices nore consistent with Mdicaid.

Several comrenters recomended that no specific requirenments
With respect to the information provided to famlies be adopted
and that the | evel of assistance provided be determ ned by the
State. These commenters indicated their belief that the proposed
regulation is far too stringent and prescriptive regarding the
| evel of enrollnent assistance States are required to offer
famlies. They noted that, in the comercial sector, health
pl ans are not required to provide enroll nent assistance to
i ndi viduals. The conmmenters appreciated the authority provided
to States to determ ne how and when to provide materials in other
| anguages and transl ation materials and observed that States
realize the inportance of providing this information to famlies.
However, the commenters noted that States are limted to a 10
percent expenditure allotnent for enrollnent, outreach and
adm ni stration and that requiring additional material would be
oner ous.

Response: W disagree that the requirenents set forth in
8457.110 are too prescriptive. Section 2102(c) of the Act
requires that State plans include procedures to informfamlies
of the availability of child health assistance under a State’s
programand to assist themin enrolling in such a program W

have provided sufficient flexibility to allow a State to design
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strategi es that best neet the needs of famlies while setting
m ni mum requi renents consistent with these statutory provisions
for the informati on that nust be provided to assist famlies of
targeted | owincone children in making infornmed decisions about
their health care.

We recognize that States have |imted federal SCH P matching
funds avail able for adm nistrative expenses. However, certain
I nformati on nust be provided to famlies to ensure that they are
informed of the availability of child health assistance. W note
that nost private sector health plans routinely make avail abl e
the information we have specified in this regulation to potentia
appl i cants and enrollees, including benefit descriptions and
lists of participating providers. Moreover, a key goal of this
programis to ensure that famlies are infornmed about avail able
coverage and are encouraged to participate.

Comment: One conmenter noted that the outreach and
enrol | ment requirenents are extensive considering the 10 percent
cap and recommends nodifying the rule to address the needs of
applicants by requiring general information, or deleting the
reference to applicants.

Response: W disagree that making this information
avai l able to applicants is not feasible due to the 10% cap on
adm ni strative spending. W are not requiring that the State

provi de each potential applicant wwth the required information,
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but to make the information available to potential applicants,
and provide the information to applicants and enrollees in a
timely manner. Potential applicants and applicants should have
the opportunity to beconme famliar with the State’s program so
that they can nake i nforned decisions about the program and
selecting a health plan or provider. |In the event that a
potential applicant or an applicant becones an enrollee, the
child s famly wll already be infornmed about the services that
are covered and how to access those services. This is
particularly inportant if the child has i medi ate nmedi cal needs.

Comment: According to one commenter, providing current
provider participation information is an inpractical requirenent.
States should be free to update provider participation
information on a periodic basis. Oher commenters stated that it
is difficult to distribute hard copy information of up-to-date
provider lists to all enrollees; however, they suggest that web
sites and toll-free nunbers be |isted as suggested net hods of
maki ng up-to-date information avail abl e.

Response: States are required to have a nechanismto ensure
that the nanes and | ocations of current participating providers
are nmade avail able to applicants and enrollees. States may
update directories on a periodic basis as long as there is
anot her nechani smt hrough which enrol |l ees can obtain current

i nformati on. For exanple, a State could use a tel ephone hotline
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to make current information available to applicants and
enrol | ees.

Comment: One commenter recommended that the State shoul d be
required to distribute information that |lists the enrollee’s
benefits and an updated provider directory listing avail able
providers as soon as a child enrolls in SCHP. According to this
commenter, States should be required to consistently update a
dat abase for the provider directory since providers will change
often and materials should be available in all |anguages
enrol | ees speak.

Response: Under 8457.110(b), States nust nake information
avai l able to potential applicants, applicants and enrollees in a
tinmely manner. States should provide this information, which
i ncl udes benefit and provider information, wthin a reasonable
amount of tinme after an individual is enrolled in SCH P if the
information is not provided before enrollnment. |Information
shoul d be provided to enrollees so that they have sufficient tine
to choose a primary care provider and a health plan where there
is a choice. As indicated in the previous response, States nust
have a nechanismto ensure that current provider information is
avai l able. Furthernore, States are required by 8457.110(a) to
make information available to famlies of potential applicants,
applicants and enrollees in an easily understood, |inguistically

appropriate format. States nust al so neet nore general civil
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rights requirenents as specified under 8457. 130.

Comment: One commenter encouraged States to make enrol | nent
assi stance available in providers’ offices and indicated that
enrol | ment assi stance should al so be provided in child care
settings. Al famlies applying for child care assistance shoul d
receive informati on about SCH P and Medi caid according to this
conment er .

Response: W encourage States to make infornation about
enrol | mrent procedures available to health care providers. States
that inplenment separate child health prograns are required under
8457.370 of this final regulation to provide application
assi stance and health care provider offices are often a |ogica
pl ace to provide such assistance. Further information on this
requirenment is found in 8457.361 and in our responses to comments
on that section. W also encourage States to nake SCHI P outreach
material available to famlies applying for or receiving child
care assistance. Child care agencies often serve the sane
children who States are trying to reach through their child
heal th outreach strategies. As noted in 8457.90, no single
approach to reaching children is prescribed in this regulation
and nultiple approaches are likely to be nost effective.

Comment: One commenter supported the requirenent that
St ates nake accurate, easily understood information relevant to

enrol l ment available to famlies of potentially eligible
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children. The comenter urged HCFA to nmake cl ear that such

i nformati on shoul d be avail able to adol escents, as well as their
famlies. In this comenter’s view, provider information should
i ndicate providers specializing in, or wwth an interest in,

adol escent care.

Response: As defined in 8457.10, a child is an individua
under the age of 19. Hence, the term*“child” includes
adol escents within that age range. W encourage States to
consi der ways to reach out directly to adol escents, such as by
provi di ng age appropriate outreach and education nmaterials
directly to adol escents since they may obtain health care
services independently of their parents or famly nenbers.

Furt hernore, adol escents should be provided information that
assists themin identifying and linking up with providers that
specialize in adol escent health care. This information should be
freely avail able to anyone who requests it.

Comment: One commenter recomended that HCFA require States
to informand educate parents of children with special health
needs about special services available for their children and how
to access these services.

Response: W encourage States to consider the uni que needs
of famlies with children with special health needs when
devel opi ng procedures to provide information to famlies. |If

applicable, States should provide information regarding
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suppl enmental benefits for special needs popul ations. Further

di scussi on on assuring appropriate treatnent for enrollees with
chronic, conplex or serious nedical conditions is found in
8457.495(b) and in our response to coments on that section.

Comment: A commenter suggested that HCFA enphasi ze that
States take special steps to target educational material to
famlies of newborns to ensure enroll nent during the crucia
first nonths of |ife when screenings, vaccinations, and
preventive care visits are vital.

Response: W encourage States to take additional steps,
beyond maki ng the information required at 8457.110(b) avail abl e,
to educate special audiences. Famlies of newborns will benefit
from educati onal prograns designed to informthem of the
advant ages of enrolling eligible newborns in health insurance,
i ncl udi ng obtaining well-baby care and i nmuni zati ons. As
required in 8457.495, a State plan nust include a description of
the States’ nethods for assuring the quality and appropri ateness
of care, particularly with respect to providi ng well-baby/well -
child care and chil dhood i muni zati ons, as well as other areas
hi ghlighted by that section. A further discussion of State plan
requi renents relating to appropriateness of care is contained in
8457. 735 and our responses to comments on that section.

Comment: Several comenters expressed concern that the

proposed rul es do not provide clear, detail ed standards under
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8457.110. These commenters expressed that it woul d be
appropriate for HCFA to provide nore detailed regul atory
requirenents as to what is neant by the tinely provision of
information, criteria for easily understood information, and
direction as to format. They recommend that States should |i st
provi ders by corporate nane and popul ar nane, by individual
provi der nanmes, and by the entity (such as health center).

Response: States should have the flexibility to design a
mechani smfor providing information that wll best neet the needs
of potential applicants, applicants and enroll ees, including
whet her there is a need to refer to providers by nore than one
nanme and their entity. In the spirit of State flexibility, we do
not agree with the suggestion to further define tinely provision
of information, criteria for easily understood infornmation, or
direction as to fornmat - aside fromwhat has al ready been define
in applicable Federal law. No one approach is nost effective in
providing information in all settings and to all audi ences;
therefore, we are not adopting this suggestion.

Comment: One commenter noted that the famly needs to
under st and t he consequences of applying for a separate child
heal t h program and being found eligible for Mdicaid.

Response: The requirenents for providing this information
to applicants are found in subpart C, including 8457.360(a),

relating to informed application decisions.
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Comment: One commenter strongly supported the requirenent
that States provide specific benefit and provider information in
an easily understood format and | anguage. This comrenter
recommended that the list of other basic information, as stated
in the supplenentary information, include consent and
confidentiality laws for mnors and be included in the fina
| anguage of 8457.110(b). Another commenter noted that the
section regarding the integration of the Consuner Bill of Rights
shoul d i nclude protections for famlies as parental consent wl|
generally be a requisite for treatnent under SCH P

Response: W note the comenter’s support for the
requi renent to provide information in an easily understood format
and | anguage. However, we disagree with the recommendati on of
requiring a State to provide information on consent and
confidentiality laws for mnors. Wile we agree that this may be
a good idea, we believe that requiring that such information be
provi ded woul d be an undue burden on States, and therefore we
have not anmended the regulation text to require that States
provide this information to applicants or enroll ees. However, we
note that in 8457.1110(b)(4), we require States to assure that
all contractors protect the confidentiality of information about
m nors and the privacy of mnors in accordance with applicable
Federal and State | aw.

Comment: One commenter felt that consuner participation in
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treatnent shoul d be “devel opnentally appropriate.” The commenter
recommended that HCFA add | anguage about appropriate
partici pation of guardians and parents and the famly in general.

Response: W encourage States and providers to conmuni cate
in terns that can be understood by consuners with varied
devel opnental |evels. Further information on assuring quality
and appropriateness of care is found in 8457.495 and the
responses to conmments on that section.

Comment: One conmenter requested clarification of HCFA s
I ntent and expectations in requiring States to assist famlies in
maki ng health care decisions. Several other comenters requested
clarification that assisting famlies does not include decisions
relating to the direct provision of care, and that these
deci si ons shoul d be made between parents and the health care
provi der.

Response: States should have the flexibility to design a
mechanismto assist famlies in making infornmed health care
deci si ons about their health plans, professionals, and facilities
that best neets the needs of the famlies in the State. No one
approach may be the nost effective in assisting famlies.

Section 8457.110(a) requires that the State provide assistance to
famlies in making inforned health care decisions about their
heal t h pl ans, professionals, and facilities. Al decisions

regardi ng treatnent options should be nmade between the patient,
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the famly (as appropriate), and the health care provider. In
order to assist famlies in nmaking health care decisions, States
must, at a mninmum have a nechanismin place to ensure that
information is provided as required by 8457.110(Db).

13. Public invol venent in program devel opnent (8457.120).

States are required under section 2107(c) of the Act to
include in the State plan the process that the State used to
acconplish public involvenent in the design and inplenentation of
the plan and the nethod to ensure ongoi ng public involvenent. W
proposed to inplenent this provision at 8457. 120.

In the preanble to the proposed rule we encourage States to
provide for participation from organi zati ons and groups such as
hospitals, comunity health centers, and ot her providers,
enrol | ees, and advocacy groups. W al so suggested nechani sns for
encour agi ng public invol vement such as through hol di ng public
nmeetings, establishing a child health conm ssion, publishing
notices in newspapers, or creating other nmethods for public
access to materials. W indicated that States nmay use any
process for public input that affords interested parties the
opportunity to |l earn about the State plan and allow for public
i nput in all phases of the program

Comment: Several commenters strongly encouraged public
participation in all aspects of planning, inplenentation,

eval uation and nonitoring of SCH P. These commenters, including
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several States, specifically cited the value of participation
fromindividuals, famlies, Native Anericans, organi zations
concerned with the health of adol escents, and other stakehol ders.
They noted the ability of public participants to assist federa
State and local officials in identifying the characteristics and
needs of enrollees, suggesting effective program desi gns and

I npl enment ati on techni ques, and gathering and reporting

i nformati on on enroll ees’ experiences with SCH P. These
comrenters therefore supported the proposed requirenents that
State plans describe the procedures to be used to involve the
public in the design and inplenentation of the program and ensure
ongoi ng public involvenent, and al so supported the public notice
requi renent for State plan anmendnents. They al so supported the

i deas and suggestions contained in the preanble to the proposed
rule. Sone comrenters suggested strengthening the regul atory
provisions by requiring States to engage in specific activities
and collect public participation data to ensure that State
prograns are effectively involving the public.

Response: W agree that public involvenent is integral to
the success of SCHI P in every State and appreci ate the support of
the commenters. W have included the requirenent at 8457.120 for
initial and ongoing public involvenent, consistent with the
statute, in order to ensure that it takes place. Qur early

experience wwth SCH P as well as our experience wth other
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prograns denonstrate the benefit of public participation in
i dentifying and resol ving issues.
We encourage States to take a thoughtful approach to
ensuring ongoi ng public involvenment once the State plan has been
I npl enented. We believe that the nost effective approach to
ensuring public input is to allow States the flexibility to
design a process that affords interested parties the opportunity
to | earn about, and coment on, proposed changes in the program
and to identify problens and nake suggestions for inprovenent to
the adm ni stering agency. States should enploy nmultiple nethods
of obtaining public input and provide for participation by a w de
vari ety of stakeholders. To encourage public involvenent, a
State can --
e Hold periodic public hearings to provide a forumfor
comments when devel oping or inplenmenting their State
pl ans and pl an anendnents;

* Establish a child health comm ssion or a consuner
advi sory commttee that is responsible for soliciting
br oader public opinion about the State plan and
formul ati ng the devel opnent of program changes, and have
their neetings open to nenbers of the public;

* Mke presentations to, and solicit input from child

heal t h, consuner advisory or nedical care advisory groups

and provi der groups;
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e Publish notices in generally circul ated newspapers
advertising State plan or anendnent devel opnent neetings
so the public can provide input;

e Create a nechanismenabling the public to receive copies
of working proposals, such as proposed State pl an
anendnents, and provi de “stakeholders” with the
opportunity to submt comments to the State (such as
mai ling information to “stakehol ders,” i ncl uding
providers and famlies likely to be served by SCH P or
posting information about proposed changes on a State web
site);

e Use a process specified by the State |legislature prior to
subm ssi on of the proposal

e Provide for formal notice of, and coment on, program
changes in accordance with the State’s adm nistrative
procedure act; and/or

e Any other simlar process for public input that would
afford an interested party the opportunity to | earn about
and comment on proposed changes in the programand to
of fer coments on how the programis operating and
suggestions for inprovenents.

In addition, all State plans, anendnents, annual reports and

eval uations are nade available to the public on the HCFA web site

to ensure ongoing public participation. States have flexibility
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in the manner in which they choose to involve the public in

| ear ni ng about and commenti ng on program desi gn and

i npl ementation. While we will nonitor States’ activities and
effectiveness related to public involvenent, we do not accept the
suggestion to require collection of public participation data in
this final rule.

Comment: One conmenter appreciated the pronpt posting of
State plan information, approval and di sapproval letters,
anendnent fact sheets, and summary infornmation on the HCFA web
site.

Response: W appreciate the comenter’s support for the
I nformati on posted on HCFA's web site.

Comment: Several comrenters requested that HCFA further
di scuss the inclusion of various stakehol der groups into the
public process. Sone urged HCFA to discuss in the preanble ways
to include parents of SCH P children in the planning and
nmonitoring of benefits and service deliver systens. Qhers
suggest ed expandi ng the provisions of the rule to specify types
of groups that should be involved, including parents, children,
teachers, advocates, providers of services to | owincone and
uni nsured children, agencies involved in the provision of nedical
and rel ated services, nanaged care entities that hold SCH P
contracts, and the nental health and substance abuse comunities.

Sonme commenters al so recomended i ncl udi ng i nvol venent by
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physi ci ans’ organi zati ons and dentists. One comrenter suggested
ensuring that public participants shoul d have experience in
caring for, and know edge about, adol escents. Several of the
commenters al so recommended that the rule specify the aspects of
the plan that should be subject to public input, and should
include eligibility, benefits, program design, provider
qual i fications and paynment, outreach and enrol |l nent procedures,
and famly cost sharing.

Response: W encourage States to involve all “stakehol ders”
t hroughout the devel opnent and operation of the program
“St akehol ders” may include parents, children, teachers,
advocates, the nental health and substance abuse comunity,
dental providers, physicians and physicians’ organi zations,
managed care entities, and other groups with experience in caring
for and know edge of children, including adol escents. W do not
agree that the regul ation should specify groups that nust be
I nvol ved nor those program el ements for which public invol venent
IS required, because appropriate involvenent nay vary based upon
the program el enent under consideration and circunstances within
a specific State. States may ensure public involvenent through a
vari ety of approaches, as noted above. As part of its ongoing
met hod for ensuring public involvenent, States are encouraged to
consult with stakeholders in the devel opnent of annual reports

and evaluations. As indicated in previous responses, each State
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must make a concerted effort to involve the public on an ongoi ng
basi s but should have the flexibility to design the processes for
involving the public in [ight of the circunstances in each State.
Comment: One conmenter and its nenber organi zations urge
strengthened and nore detailed requirenments for public input at
the State level. One comenter strongly recomended nore
gui dance to the States about required public participation in the
devel opnent and i npl enentation of their plans, including
substanti al changes to the plans. Although this comenter’s
State policy nakers have kept a coalition of stakehol ders
(i ncludi ng consuner organizati ons and heal th care providers)
i nformed about nmany changes and have solicited the coalition’s
I nput on a regular basis, they noted in their view that numerous
maj or program deci sions that could have a significant inpact on
consuners have been made wi thout public input. This commenter
noted that the State SCHI P | egislation requires the State agency
to adopt rules, which requires a formal notice and hearing
process, but stated that the agency has not yet pronul gated a
single rule. Another comrenter urged that HCFA require specific
met hods for soliciting and obtaining public input, even if States
are permtted to select fromanong alternate specified nethods.
Sonme commenters urged HCFA to specifically enforce public input
requi renents, and to ensure that the public involvenent is

meani ngf ul .
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Response: W do not agree that mandating a particul ar set
of procedures woul d necessarily ensure neani ngful public
i nvol venent. Methods that work effectively in one State nay not
work or be utilized effectively in another State. It is vitally
i nportant that a State enploy carefully considered nethods to
ensure involvenent of a wde variety of interested parties. This
variation across States necessitates allowing a State the
flexibility to tailor its nethods to the population it serves and
other State characteristics. W encourage States to enpl oy
mul ti pl e nethods of obtaining public input. W nonitor
conpliance with all State plan and regul atory requirenents,

i ncluding those related to public invol venent.

Comment: A commenter noted that, in the preanble to the
proposed rul e, HCFA encouraged States to create a nmechani sm
enabling the public to receive copies of working proposals in
order to provide coments to the States and that nost States have
posted their original State plans on the web or have nade
ordering information available to the public. But this comrenter
stated that States have not extended this same courtesy with
proposed anendnents of State plans. States are often unw lling
to share proposed anmendnents and changes in the programuntil the
anendnent has been approved by HCFA. This practice inhibits
public involvenent in the devel opnent of the programin this

commenter’s view. This commenter urged that HCFA design
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procedures that enforce the requirenent that States ensure
ongoi ng public involvenent in the anmendnent process.

Response: W encourage States to provide working copies of
State plan anendnents to interested parties so they nay provide
val uabl e input into the design of program changes. However, we
are not requiring States to do so. States nust have a nethod to
ensure ongoi ng public invol venent beyond the initia
i npl ementati on of the programand we will nonitor conpliance with
all requirenents, including those related to ongoi ng public
i nvol venment. We would like to be infornmed if interested parties
do not believe they have adequate neans to provide input into the
SCHI P desi gn and i npl enentati on.

Comment: One commenter strongly encouraged HCFA to provide
further elaboration in the rule itself on strategies that States
shoul d use to pronote public involvenent. Specifically, the
comment er recomended that the final rule should require States
to offer the public several different avenues for providing
substantial input into the design and ongoing inplenmentation of
SCHI P, including public involvenent in “substantial” State plan
anendnents. For exanple, the comenter noted that the final rule
coul d specify that States can satisfy the requirenent to involve
the public in SCH P by undertaking a nunber of the follow ng
activities: convening public hearings; advertising public

hearings in generally circul ated newspapers; neking presentations
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to child health, consunmer advisory or nedical care advisory
groups; mailing informati on about program i nplenentation to

st akehol ders, including providers and famlies likely to be
served by SCHI P; and posting infornmation about the status of
SCHI P i npl enentation on a State web site. In this comenter’s
view, it is essential that the final rule do nore than |i st
possi bl e exanpl es of how States could conply with the public

I nput requirenent, and, in particular, not suggest that
undertaking one of a long list of strategies will be sufficient.

Response: W encourage States to use nultiple nethods of
obtaining public input. In a previous response in this section,
we have provided further suggestions pronoting public involvenent
and a nunber of these suggestions reflect this commenter’s
suggestions. However, as noted and expl ai ned previously, we have
not revised the regulation to require or include specific nethods
for ensuring public invol venent.

Comment: One commenter appl auded HCFA' s efforts to increase
access to information and believes that requirenents for State
and | ocal |evel input as the prograns are devel oped and anended,

I ncludi ng specification of a variety of clearly defined nethods
of providing input, can only help SCH P

Response: As indicated in previous responses in this

section, we encourage States to take a thoughtful approach in

devel opi ng net hods to ensure public invol venent, however,
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specifying nethods in regulation is not necessarily the nost
effective way of ensuring public involvenent within each State.

Comment: One conmenter set forth the view that the nethods
described in the preanble for ensuring public involvenent are
excellent if used and publicized. This commenter recomended
that States be required to report the nethods used annually so
t hat advocates and fam |y nenbers can understand the nechani sns
for participation. |In the view of this comenter, small public
notices are not a neaningful way to reach consuners and this
comrenter is using the web postings by HCFA to hel p educate
parent | eaders. This commenter encouraged famlies to go to the
web site to find their States’ annual report to help them
under stand t he program and becone involved in the SCH P process.
If the annual report contains no reference to public input, there
IS no opportunity for participation by consuners and the rules
regardi ng public involvenent are rendered useless, in this
commenter’s Vi ew.

Response: W appreciate the comenter’s support of our
suggested nethods for public involvenent. However, we disagree
that the rules for public involvenent are usel ess unless we
require a description of the State’s nethods in the annua
report. States are required to include in the State plan a
description of the nethod the State uses to ensure ongoi ng public

I nvol venent and we will nonitor conpliance wwth this State plan
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requi renment as we would nonitor conpliance with other Federa
requi renents. To reach a wde variety of stakehol ders, we
encourage States to use multiple nmethods of seeking input.

14. Provision of child health assistance to Anerican |ndian and
Al aska Native (AI/AN) children (8457.125).

To i npl enent section 2102(b)(3)(D) of the Act, we proposed
to require a State in 8457.125(a) to include in its State plan a
description of procedures used to ensure the provision of child
heal t h assi stance to Anerican |Indian or Al aska Native children.
We al so requested in 8457.125(a) that the State officials
responsible for SCH P consult with Federally recognized Tri bes
and ot her Indian Tribes and organi zations in the State on the
devel opnent and i npl enentation of the procedures used to ensure
the provision of child health assistance to American |Indian or
Al aska Native children. Although not specified in the
regul ation, we had indicated in the preanble that such groups
coul d include regional Indian health boards, urban Indian health
organi zati ons, non-Federally recognized Tribes, and units of the
I ndi an Heal th Service.

We proposed in 8457.125(b) that we will not approve a State
pl an that inposes cost sharing on AI/AN children. 1In the
preanbl e, we stated our view that the inposition of cost sharing
on children in AI/AN fam|lies nmay adversely inpact the State’'s

ability to ensure coverage for this group as required under
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section 2102(b)(3)(D) of the Act. This provision applies to
States that operate either a separate child health programor a
Medi cai d expansi on program including Medi caid expansi on prograns
under a section 1115 denonstration project.

Pl ease note that all comments and responses relating to the
policy of prohibiting cost sharing for Al/AN children are
addressed in the sunmary for Subpart E.

Comment: One commenting State agreed with the provision at
8457. 125 that requires procedures to ensure that tribal children
are offered SCH P, and requests that States consult wth
federally recogni zed and other tribes. One commenter recomended
t hat HCFA shoul d strengthen 8457.125 by requiring State officials
responsi ble for SCHIP to consult with federally recognized tribes
and other Indian tribes and organizations in their States on the
devel opnent and i nplenentation of child health assistance to
American I ndian and Al aska Native chil dren.

One comment er added that conmunication with various Al/AN
groups (including IHS, tribal representatives, and urban |ndi an
groups and organi zations) is an effective way to acconplish the
goal of enrolling AlI/AN children in SCH P. However, this
commenter noted that the States should only be required to
consult with Federally recognized Tribes. This commenter also
noted that Federally recogni zed tribes should be the ones who ask

that IHS or Indian organi zations participate in coalitions or
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neetings to avoid confusion about who represents those tri bes.
In this comenter’s view, federal agencies can enhance
tribal/State relations by supporting tribal/State neetings and by
provi di ng techni cal assistance.

Response: W have taken these coments into consideration
and agree with the recomendation to require interaction with
I ndian Tri bes. W have noved and revised the provision at
8457. 125(a) requesting that a State consult with Federally
recogni zed Tribes and other Indian tribes and organi zations in
the State on the devel opnent and inpl enentation of the procedures
to ensure the provision of child health assistance to Anerican
I ndi an and Al aska Native (AI/AN) children. Section 2102(b)(3)(D)
of the Act requires a State to include in its plan a description
of procedures used to ensure the provision of child health
assistance to AI/AN children. A State cannot neet the
requi renment for ensuring the provision of child health assistance
to AI/AN children without interaction wth Tribes. Additionally,
Section 2102(b)(3)(D) of the Act requires that child health
assistance is provided to Indians. W have, therefore, revised
the | anguage at 8457.120(c) to require interaction wth “Indian
Tri bes and organi zations in the State” as opposed to limting the
interaction to Federally recogni zed Tribes. The final |anguage
at 8457.120(c), given these revisions, requires that a State plan

I nclude a description of the nethod the State uses to ensure
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interaction with Indian Tribes and organi zations in the State on
t he devel opnent and inplenentation of the procedures required in
8457.125(a) to ensure the provision of child health assistance to
Al / AN chi |l dren

G ven our broader definition of those Tribes that nust be
interacted with, we do not believe it is necessary to further
interpret the definition of a “Federally recognized Tribe” or who
shoul d attend neetings. States are required to involve a range
of ot her “stakehol ders” pursuant to 8457.120 (a) and (b), as
described earlier. W do support Tribal/State neetings rel ated
to SCH P and are willing to provide technical assistance as
needed in this area.

Comment: Miltiple comenters expressed that States have a
genui ne interest in consulting with tribes and their rel ated
organi zations to ensure that all children receive avail able
heal t h coverage, but caution against dual State and federa
consul tations that may result in confusion.

Response: The required interaction between States and
Indian Tribes and other organizations in the State does not
repl ace the federal governnment’s consultation. The Federa
governnment continues to be required to consult with Federally
recogni zed Tribes. W have revised the | anguage of the
regul ation to specify “interaction” to make clear that State

actions do not replace the Federal consultation role.
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Comment : One commenter urged that HCFA nmake federal matching
funds available at the 100 percent rate for expenditures under
separate child health prograns for services to Al/AN children
received through IHS facilities, the sanme rate avail able for such
expendi tures under Medicaid. According to this commenter, the
I nequitabl e treatnment of separate child health prograns wl|
negatively affect the ability of such prograns to serve nore
SCHI P-el i gi bl e children.

Response: Unlike Medicaid, title XXI does not provide the
authority for Federal financial participation (FFP) at a | evel
hi gher than the enhanced title XXI FMAP for any service including
those provided at IHS or tribally-admnistered facilities. A
statutory change by Congress would be required in order to permt
100 percent FFP for SCHI P services provided through I HS and
tribal facilities.

15. Gvil rights assurance (8457.130).

In 8457. 130, we proposed to require the State plan to
i ncl ude an assurance that the State will conply with al
applicable civil rights requirenents. This assurance is
necessary for all prograns involving continuing Federal financial
assi stance in accordance with 45 CFR 80.4 and 84.5. These civil
rights requirenents include title VI of the Cvil R ghts Act of
1964, title Il of the Americans with Disabilities Act of 1990,

section 504 of the Rehabilitation Act of 1973, the Age
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Di scrimnation Act of 1975, 45 CFR part 80, part 84 and part 91,
and 28 CFR part 35.

Comment: One commenter noted that this section correctly
rem nds States that they are required to conply with civil rights
| aws. However, the commenter noted that this section of the
regul ation and the preanble should explain that States w ||
violate civil rights laws if they fail to provide |linguistically
appropriate and accessi ble services. The comenter recomrended
that the final regulation should provide nore information on each
of the listed civil rights statutes and shoul d include exanpl es
of violations and conpliance. Many other commenters nade simlar
reconmendat i ons.

Response: Because primary authority within the Departnent
of Health and Human Services for enforcenment of civil rights
requirenents is held by the Ofice for Cvil R ghts, interested
parties should contact the Ofice for Cvil R ghts directly for
nore information on conpliance with these requirenents. States
are required by civil rights lawto provide linguistically
appropriate and linguistically accessible services, as described
in the response to the foll ow ng comment.

Comment: Several commenters noted their viewthat it is
very inportant for HCFA to articulate clearly the States’
obl i gations under current law (Title VI, 45 CFR Part 80) to

provide linguistic access. Three comenters specifically
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recommended that HCFA, at a mninmum should incorporate in this
regul ati on the standards for providing linguistic and cultura
access to services set forth in a 1998 Gui dance Menorandum i ssued
by OCR. These commenters al so suggested that even stronger
standards than those provided by the Gui dance Menorandum are
of ten necessary and recommended that HCFA nmandat e aggressive
| anguage access policies by establishing nuneric or proportiona
t hreshol ds, and then nmandate m ni num st andards and procedures
that nmust be adopted when those thresholds are nmet. They
recommended that HCFA al so shoul d give consideration to ensuring
the cultural and |inguistic conpetency of a SCH P program They
noted that, for exanple, it cannot be assuned that because a
worker is bilingual, he or she is sufficiently famliar with
nmedi cal ternms and concepts in both | anguages to provi de conpetent
transl ati on services.

Several comrenters recomended that the Departnent shoul d
al so prohibit States and participating contractors from
requiring, suggesting, or encouraging beneficiaries to use famly
nmenbers or friends as interpreters (which should only be done as
a last resort), and absolutely prohibit the use of mnors as
interpreters, regardless of the enrollee’s wllingness. 1In the
view of these commenters, there al so should be explicit
instructions to provide clear, translated signhage and witten

materials informng applicants and clients of their right to
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receive bilingual or interpreter services. A different comenter
agreed with the above recommendati on and enphasi zed that access
to SCHI P-covered services needs to be provided regardl ess of the
nunber of individuals froma given | anguage group who live in a
gi ven service area and regardl ess of how obscure the | anguage is.
Anot her comment er al so suggested that the States and the

Depart nent anal yze gaps in data needed for establishing the above
descri bed thresholds, and that States and the Departnent should
consi der encouraging providers to have paid, trained interpreters
or bilingual providers on staff because face-to-face interpretive
services are nore effective.

Yet anot her commenter al so suggested the adoption of m nimum
standards for the provision of SCH P services to persons wth
limted English proficiency (LEP). This comenter suggested that
these m ni num standards should include: witten policies and
procedures on the devel opnent, dissenm nation and use of nedi cal
interpreter services; cultural conpetency standards and training;
notice of the right to a free interpreter at all points of
contact; prohibition on the use of mnors as interpreters and the
use of famly and friends as a |ast resort for interpretation and
only after being given notice of the right to a free interpreter.

O her comenters suggested that HCFA gi ve exanpl es of how
States and contracted entities can conply with title VI, such as

provi di ng bilingual workers selected through formal criteria for
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transl ation vendors, and linguistically appropriate materials
that include accommodati ons (such as oral, audio, or video
formats) for limted English proficiency speakers who do not read
well in their primary |anguage or whose | anguages |ack a witten
ver si on.

Response: A State’'s obligation to provide linguistically
appropriate comruni cati on and services flows froma federal fund
recipient’s obligation to ensure equal access under title VI.
Furt her discussion of |anguage access is found in the responses
to comments on 8457.110(a).

Comment: One conmenter is concerned that the section does
not address the civil rights duties of contractors. Many States
contract and sub-contract with entities to adm nister their
prograns. This commenter recommended that 8457. 130 expl ain that
contracted entities are also required to conply with civil rights
laws. In addition, the coomenter felt the follow ng sections,
and the discussions of each in the preanble, should enphasize
that the Departnent requires contracting entities to conply with
civil rights protections: 8457.940 (procurenent standards);
8457.945 (certification for contracts and proposal s), 8457.950
(contract and paynent requirenments including certification of
paynent information). Oher comenters agreed with the
recommendation that this section should address the civil rights

duties of contractors and that the other sections in Subpart |
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shoul d be anended simlarly as well.

Response: A State's contractors, subcontractors and
grantees are required to conply with all civil rights laws. Wen
the State contracts with other entities, the State nust ensure
that its contractors conply with all applicable | aws. Because
8457. 130 already requires a State to provide an assurance that
the State will conply with all applicable civil rights |aws, we
do not agree that Subpart | should be anmended. Section 457.130
al ready places an obligation on a State to assure that it
perfornms SCH P-rel ated activities in accordance with applicable
federal | aws.

Comment: A couple of commenters requested that HCFA anend
many ot her sections to “incorporate enrol |l nent assistance.”
Specifically, the commenters recommended requiring that States:

e provide bilingual outreach workers, linguistically
appropriate materials, and culturally appropriate
strat egi es when needed (8457.90);

e provide translated oral and witten notices, including
signage at key points of contact inform ng potentia
applicants in their own | anguage of their right to
receive interpreter services free of charge (8457.110);

e include the use of bilingual workers, translators, and
linguistically appropriate materials for limted English

proficiency populations as required under title VI, in
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application assistance (8457.361(a));

e take reasonable steps to convey information about notices
of rights and responsibilities and deci sions concerning
eligibility in a culturally and linguistically
appropriate manner to ensure that all applicants,

i ncl udi ng those who are Iimted English proficiency, are
gi ven notice of, and understand, their rights,

responsi bilities, and decisions concerning their
eligibility (8457.361(b),(c));

e provide bilingual workers and |inguistically appropriate
materi al s regarding grievances and appeal s when needed
(§457. 365) ;

e provide notice to beneficiaries about their rights to
| i ngui stic access to services (8457.995).

O her comrenters urged that cultural conpetency and

i ngui stic accessibility requirenments be incorporated throughout
the provisions on information, choice of providers and pl ans,
access to energency services, participation in treatnent
deci si ons, respect and nondi scrim nation, and grievances and
appeal s.

Response: A State nmust conply with civil rights

requirenents in the operation of all elenents of its program W
do not agree that other sections of the regulation, as suggested

by the commenter, should be anended since a State nust provide an
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assurance pursuant to 8457.130 that the State plan will be
conducted in conpliance wwth all civil rights requirenents.

Comment: One commenter noted that, w thout explanation,
HCFA dr opped sexual orientation, genetic information, and source
of paynment as part of the civil rights assurance in its effort to
integrate the Consuner Bill of Rights. This comrenter requested
that HCFA include the source of paynent in the final regulation,
as it is a major source of discrimnation in access to dental
servi ces.

Response: The assurance of conpliance with civil rights | aw
seeks to assure that the State and its contractors conply with
applicable civil rights laws and regul ati ons, w thout specifying
particul ar policies, procedures, or actions that would constitute
a violation of those laws. Cenerally, to the extent that actions
of the State or its contractors based on sexual orientation,
genetic information or source of paynent discrimnate agai nst
i ndi vi dual s based on race, ethnicity, color, sex, age or
di sability, those actions nost likely would constitute a
violation of the civil rights |aws and regul ations. States and
organi zati ons should contact the Ofice for Gvil R ghts (OCR)
for nore information regardi ng specific prohibited actions under
the civil rights |aws and regul ati ons enforced by OCR

Comment: One conmenter asked whether States will be able to

sign the civil rights assurance if HCFA i npl enents 8457. 125
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regardi ng cost sharing for Al/AN children

Response: As further discussed in 8457.535, the exenption
of AI/AN famlies fromcost sharing is consistent wth title Vi
of the Cvil R ghts Act of 1964. Therefore, the inplenentation
of 8457.125 will not affect a State’s ability to provide an
assurance that it will conply with applicable civil rights
requirenents.

16. Assurance of conpliance with other provisions (8457.135)

I n accordance with section 2107(e) of the Act, we proposed
in 8457.135 to require that the State plan include an assurance
that the State will conply under title XXI with the foll ow ng
provisions of titles XIX and Xl of the Social Security Act:

e Section 1902(a)(4)(C (relating to conflict of interest
st andards).

e Paragraphs (2), (16) and (17) of section 1903(i)
(relating to limtations on paynent).

e Section 1903(w) (relating to limtations on provider
donati ons and taxes).

e Section 1132 (relating to periods within which clains
nmust be filed).

Section 2107(e)(2)(A) of the Act al so provides that section
1115 of Act, pertaining to research and denonstration waivers,
applies to title XXI. This provision grants the Secretary the

sanme section 1115 waiver authority in title XXI prograns as in
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title XIX prograns. In the preanble to the proposed rule, we
di scussed in detail the extent to which waivers of both title Xl X
and title XXI provisions should be granted under SCH P
Specifically, we stated that while the law permts the Secretary
to use section 1115 authority to waive provisions of title XXI in
order to pursue research and denonstration projects, we do not
believe it would be reasonable to grant waivers under section
1115 before States have experience in operating their newtitle
XXI prograns and can effectively design and nonitor the results
of denonstration proposals. W stated that we woul d consi der a
section 1115 denonstration proposal for waiver of title XX
provisions only after a State has had at | east one year of SCH P
experience and has conducted an eval uation of that experience.
W invited cooments on the best approach to considering section
1115 wai vers of title XXl provisions.

We not ed that because both the Federal governnent and the
St ates have substantial experience in admnistering title XIX, we
believed that we were in a position to consider and grant waivers
of title XIX provisions even when the denpbnstration project
i nvol ves the SCHI P-rel ated enhanced match. W stated that we
woul d consi der a request for section 1115 waivers of title XI X
provi sions applicable to Medicaid expansi on prograns w thout any
addi ti onal experience with the program

W only received corments in this section related to our
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statenents in the preanble regardi ng consideration of section
1115 denonstrations. Therefore, we are inplenenting the above
descri bed regul atory provisions as set forth in the proposed
rule. W will be considering those cormments as we devel op our
policies on section 1115 denonstration projects under title XXI.
17. Budget (8§457.140).

Section 2107(d) of the Act specifies that a State plan nust
i nclude a description of the budget, updated periodically as
necessary, including details on the planned use of funds and the
sources of the non-Federal share of plan expenditures, including
any requirenents for cost sharing by enrollees. W proposed in
8457. 140 that the State plan nust include a budget that describes
bot h pl anned use of funds and sources of the non-Federal share of
pl an expenditures (including any requirenents for cost sharing by
beneficiaries) for a 3-year period. W also proposed to require
that an anmended budget included in a State plan anmendnent i ncl ude
the required description for a 3-year period. W proposed that
the planned use of funds include the projected anbunt to be spent
on health services, the projected anobunt to be spent on
adm ni strative costs, and assunptions on which the budget is
based.

Pl ease note that additional comments on budget, particularly
related to State plan anmendnents, are addressed in the comments

and responses to 8457. 60.
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Comment: One commenter believed that budget issues did not
necessarily tie well wth the submttal of plan anendnents. For
exanple, a State may go several years wi thout submtting a plan
anendnent. Several commenters suggested that budget data woul d
best be gathered through the annual reporting process through
which States are required to update budget estinates on a yearly
basi s.

Anot her commenter stated that the subm ssion of a three-year
budget, to the extent that it requires specific budget itens, has
the potential for being burdensone. This commenter, along with
anot her, expressed that a two-year budget estinmate shoul d be
sufficient for federal planning purposes. One State indicated
that it operates on an annual budgetary cycle and that al
budgets are devel oped by the | egislature and approved by the
Executive branch annually, so the State does not have any | ega
authority to develop three-year budget projections.

Response: W agree with the first commenters’ suggestion
and have reconsidered the requirenment at proposed 8457. 140 t hat
the State plan, or plan anmendnent as required at 8457.60(b), nust
i nclude a budget that describes the State’s planned expenditures
for a three-year period. W have revised 8457.140 to require
that the State plan or plan anmendnent include a budget that
describes the State’ s planned expenditures for a one-year period.

Furt hernore, because we are requiring that the budget be updated
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periodically through the annual report and through quarterly
financial reporting, we have revised the requirenent at proposed
8457.60(b), (now 8457.60(d)) to require a one-year budget only
with State plan anendnents that have a significant budgetary
I npact. Exanples of these types of anmendnents woul d be those
that related to eligibility, as required by 8457.60(b) (1), or
cost sharing as required by 8457.60(b)(6) or benefits as required
by 8457.60(b)(4). For exanple, if the anendnent added or dropped
a package of dental benefits that woul d have an i npact on
expenditures, the State would need to submt an anended budget
with the amendnent. The description of the budget nust be
submtted in accordance with 8457.60(d) and nust continue to neet
the requirenents of 8457.140(a) and (b). The changes to these
provisions will relieve States from having to provi de budget
descriptions with all State plan anendnents. At the sane tine,
we W ll continue to require a description of planned expenditures
for a three-year period each year through the annual report from
every State with an approved State pl an.

Because States have up to three years to spend each annual
allotnent, a three-year budget is useful to showif States are
pl anning to use their unused allotnents in the succeeding two
fiscal years and if they, therefore, anticipate a short fall in
Federal funding. W realize that a State nust base the required

i nformati on on projections and that the budget projections
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submtted to HCFA are not approved by a State’ s |egislature.
However, it is inportant to have this information to ensure the
State has adequately planned for its programand to anal yze
spendi ng of the allotnents.

18. HCFA review of State plan material (8457.150).

Section 2106 of the Act provides the Secretary of DHHS with
the authority to approve and di sapprove State plans and pl an
amendnents. The authority vested in the Secretary under title
XXI has been delegated to the Adm nistrator of HCFA with the
limtation that no State plan or plan anmendnent will be
di sapproved w t hout consultation and di scussion by the
Adm nistrator with the Secretary. W also described this
del egation of authority at proposed 8457.150(c).

Under the authority of section 2106 of the Act, we proposed
at 8457.150(a) to specify that HCFA revi ews, approves and
di sapproves all State plans and plan anendnents. W noted in the
preanbl e to the proposed regul ation that the Center for Medicaid
and State Operations within HCFA has the primary responsibility
for adm nistering the Federal aspects of title XXI. W also
noted therein that we would continue to work jointly with the
Heal t h Resources and Services Adm nistration (HRSA) to inplenment
and nonitor the new programas a part of the Departnent’s overal
strategy to support coordination wth other Federal and State

heal th prograns in providing outreach to uninsured children and
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pronoti ng coordi nation of care and other public health
interventions. Consistent with the Departnent’s strategy, the
current State plan and plan anmendnent revi ew process involves
col | aboration with other agencies within the Departnent and
Adm ni stration as well. The approval or disapproval of all State
pl ans or anendnents presently requires consensus anong all of the
partici pating Departnent conponents.

Section 2106 does not speak of partial approval or
di sapproval of a State plan or plan anendnent. Thus, at
8457. 150(b) we proposed that HCFA approves or di sapproves the
State plan or plan anmendnent only in its entirety. W noted in
preanble to the proposed regul ation that as appropriate and
feasible, States may w thdraw portions of a pending State plan or
pl an anmendnent that nay lead to delay in its approval or
di sapproval. In 8457.150(d), we proposed that the HCFA
Adm ni strator designate an official to receive the initial
subm ssion of a State plan. 1In 8457.150(e), we proposed that the
HCFA Adm ni strator designate an individual to coordinate HCFA' s
review for each State that submts a State pl an

Comment: Many commenters questioned the necessity of
approvi ng or disapproving a State plan or anendnent only in its
entirety as provided under proposed 8457.150(b). In the opinion
of these commenters, this provision may detrinentally affect what

States submt. In these commenters’ view, even though a State
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may have an innovative idea that has conme out of the devel opnent
and public consultation process, it may be reluctant to “push the
envel ope” with the idea for fear that it may hold up a | arger
state plan or plan anmendnent. |If only a single provision is
preventing approval, it would be nore effective to approve the
rest of the subm ssion and then work with the State on the
guestionabl e provision. One of these conmenters noted their view
that this requirenent limts the State flexibility that Congress
envi sioned in passing title XXI.

A different commenter believed this provision to be
adm ni stratively burdensone because it encourages States to
subm t each conponent of an anendnent separately rather than one
conpl ete docunent that provides a nore conprehensive picture of
the program This comenter also requested that HCFA approve
sections of a plan anmendnent and allow the State to inplenent the
changes while other sections are under review. Yet another
commenter also indicated their belief that the approval process
shoul d have nore flexibility. |If a State plan or plan anendnent
can be inplenented w thout inclusion of that part, this comrenter
believes that the entire plan or plan anmendnent shoul d not be
held up for that one small part. Another State concurred with
this view. One nore commenter says that the provision may be an
i npedi nent to, or cause delay in, making innovative changes to a

State’s program In this commenter’s view, States will be forced
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to prepare anendnents in a pieceneal fashion, causing nore work
and a greater admnistrative burden. It would be nore efficient
for States to be allowed to submt conprehensive program changes
t hat HCFA can approve or deny in part according to this
conment er .

Response: HCFA approves or disapproves the State plan or
pl an anmendnent only in its entirety because section 2106 does not
permt the Secretary to partially approve or disapprove a State
pl an or plan amendnent. Additionally, it would be
adm ni stratively burdensone for HCFA to track and nonitor only
portions of approved State plans or plan anendnents. However,
States nay wi thdraw or change portions of a proposed State plan
or plan anmendnent at any tine during the review process. States
need not submt conponents of a State plan anendnent separately,
because States may w thdraw portions of a pending State plan
amendnent that may lead to delay in its approval or disapproval
of the anmendnent. Additionally, States have the option to split
a single State plan anmendnent into separate anmendnents during the
review process. Gven these options, we do not agree that this
provi sion necessarily limts State flexibility or increases
adm ni strative burden and we will work with States to prevent
this fromoccurring.

Comment: Several commenters asserted that the regul ations

shoul d not provide for review of whether previously approved
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State plan material conplies with title XXI requirenents, unless
federal |aw or regul ations change. These comenters read section
2106 to nean that, once a State plan provision has been approved,
the provision cannot be revoked unless the statute is anended.
These commenters specifically argued that new regul ati ons or

gui dance docunents do not provide a basis for revoking approval
of a State plan provision. And these commenters assert that

di sturbi ng previously approved State plan provisions could

di srupt the stability of prograns and continuity of care for

chil dren. Sonme comenters, while generally agreeing, indicated
that, at a mninum States should have a reasonable tinme to cone
into conpliance.

Response: W disagree that the scope of HCFA's authority to
det er m ne whet her previously approved material continues to neet
the requirenents for approval should be restricted to changes in
statutory or regulatory requirenments. Sections 2101(b) and
2101(a)(1) require State plans to be consistent with the
requi renents of title XXI. Accordingly, we base approval or
di sapproval of State plan and plan anendnents on rel evant Federa
statutes, including title XXI and title Xl X, regulations, and
gui delines issued by HCFA to aid in the interpretation of the
statutes and regul ations. Regul ations and gui delines are issued
by HCFA in order to inplenent rel evant statutes.

States may continue to rely on approval of a State plan or
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pl an anmendnent and the recei pt of federal matching funds
associated with such approval. States will be given an
opportunity to correct any parts of the State plan that no | onger
neet the conditions for approval. Conpliance actions will not be
i nposed wi thout the opportunity for correction afforded by
section 2106(d)(2) of the Act and subpart B of part 457

i npl ementing that section of the Act.

19. Notice and timng of HCFA action on State plan materi al
(§457. 160) .

Section 2106(c) sets forth requirenents relating to notice
and timng of State plan nmaterial. 1In 8457.160(a), we proposed
that the HCFA Adm nistrator will send witten notification of the
approval or disapproval of a State plan or plan anendnent. While
section 2106(c)(2) only requires that witten notification be
sent for disapproval and requests for additional informtion, we
proposed to require that witten notification be sent for
approval s as well.

In 8457. 160(b) (2), we proposed that the State plan or plan
amendnent be considered received on the day the designated
official or individual, as designated pursuant to 8457.150(d) and
(e), receives an electronic, fax or hard copy of the conplete
pl an or plan amendnent. The conplete plan includes any
ref erenced docunentation, such as attachnents, benefits plans or

actuarial anal yses.
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As required by section 2106(c)(2), a State plan or plan
anendnent will be consi dered approved unl ess HCFA, within 90 days
after receipt of the State plan or plan anendnent, sends the
State witten notice of disapproval or witten notice of any
addi tional information it needs in order to make a fina
determ nation. The Act does not specify cal endar days or
busi ness days. W proposed to neasure the 90-day review period
usi ng cal endar days. The 90-day review period would not expire
until 12:00 a.m eastern tine on the 91st countabl e cal endar day
after receipt (except that the 90-day period cannot stop or end
on a non-busi ness day), as calculated using the rules set forth
in the proposed regul ati on and di scussed bel ow.

Section 2106(c) sets forth requirenents relating to notice
and timng of action on State plan material. In 8457.160(b)(3),
we proposed that if HCFA provides witten notice requesting
additional information, the 90-day review period is stopped on
the day HCFA sends the witten request for additiona
i nformati on. This witten request will be considered sent on
the day that the letter is signed and dated except if that day is
a weekend or Federal holiday, in which case the review period
wi Il stop on the next business day. We proposed that the review
period wll resune on the next cal endar day after the conplete
additional information is received by the designated individual,

unl ess the State’s response is received after 5:00 p.m eastern
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time on a day prior to a non-business day or any tinme on a non-
busi ness day, in which case the review period will resune on the
foll ow ng busi ness day. We proposed in 8457.160(b)(4) that the
90-day review period cannot stop or end on a non-busi ness day.
HCFA wi || not stop a review period on a weekend or holiday. |If
the 90th day of a review period is scheduled to be on a weekend
or holiday, then the 90th day will be the follow ng busi ness day.
Additionally, in 8457.160(b)(5), we proposed that HCFA may send
witten notice of its need for additional information (and
therefore, stop the 90-day review period) as nmany tines as
necessary to obtain the necessary information for making a fina
deci si on whether to approve the State plan or plan anendnent.

Comment: One conmenter supported HCFA' s proposal to send
witten notification of State plan approvals even though the
statute requires only witten notification of disapprovals.

Response: W note the commenter’s support.

Comment: One commenter agreed with HCFA' s use of 90
cal endar days. One commenter proposed that sone all owance should
be nmade for expedited approval of State plan anendnents because
SCHI P prograns are such a high priority for the States and the
federal governnment. This conmenter expressed the opinion that
allowing for nore than 90 days each tine federal approval is
needed, even for sinple changes, is a deterrent to quick,

I nnovati ve program adjustnents. They recommended that HCFA
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should strive for expeditious responses to State plan anendnents

and, whenever possible, should take action in fewer than 90 days.

Response: W appreciate the support of the first conmenter.
As for the expedited approval of State plan anmendnents, section
2106(c)(2) of the Act provides that a State plan or plan
anendnent will be consi dered approved unl ess HCFA, within 90 days
after receipt of the State plan or plan anendnent, sends the
State witten notice of disapproval or witten notice of any
additional information it needs in order to make a fina
determ nation. W nake every attenpt to expedite responses to
State plan anendnents and recognize their inportance to the
States and the Federal governnent. The 90-day tine franme is the
outer tinme limt for action; it does not preclude action in a
shorter tine period and we will strive to take quicker action
whenever possi bl e.

Comment: One commenter proposed that the State plan or
amendnent be considered received by HCFA the day it is delivered
to the HCFA office rather than the day it is received by a
specified individual. In this commenter’s view, the State shoul d
not be penalized for delays in HCFA's internal delivery system
In this State’s case, two weeks after the amendnment was delivered
to the HCFA Central Ofice, the Regional Ofice reported to the

State that the anendnent had not been received by the Centra
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Ofice. The State was able to obtain a signed cartage statenent
indicating that it had been delivered to the office and thereby
protected the subm ssion date.

Response: W disagree with the commenter’s suggestion that
a State plan or plan anendnent be considered received by HCFA on
the day is it delivered to HCFA. As set forth in 8457.160(b)(2),
a State plan or plan anmendnent is considered received on the day
the designated individual or official receives an electronic, fax
or paper copy of the conplete material. This is intended to
sinplify admnistration of the program At this point in the
program each State has received correspondence notifying it of
the identity of the designated individual. |If the designated
i ndi vidual is unavail able during regul ar business hours, another
HCFA enpl oyee will act in place of the designated individual to
ensure that the review period is counted as if the designated
i ndividual was in the office. However, in cases where States
send an anmendnent to an individual or address other than the one
desi gnat ed, HCFA cannot begin the review until the anendnent is
recei ved by the designated individual.

Comment: One commenter disagreed with this provision that
provides that if HCFA requests additional information, the 90 day
revi ew period stops but resunmes on the next cal endar day after
HCFA receives all of the requested information. The comenter

recomrended t hat HCFA adopt the approach used in Medicaid under
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42 CFR 8§ 430.16(a)(2) which states that if HCFA requests
addi tional information, the 90 day review period for HCFA action
on the plan or plan anendnent begins on the day it receives that
i nformati on. The commenter reasoned that under proposed
8457. 150(b), “HCFA approves or disapproves the State plan or plan
amendnent only in its entirety”. Yet under proposed
8457.160(b) (3), if HCFA has determ ned that additiona
information is needed, HCFA will have fewer than 90 days to
review that information once it is submtted. Although this
commenter indicated that it understands the strong interest in
nmoving quickly to inplenment SCH P, the commenter saw no reason to
accel erate a review process when the initial State subm ssion was
i nadequate or inconplete. The commenter felt that using the
current Medicaid standard woul d pronote consistency and ensure
that HCFA has sufficient tinme for review

Response: W are committed to expeditious review of State
pl ans and pl an anendnents. The process set forth in
8457. 160(b) (3), that the 90 day review period resunes on the next
cal endar day after HCFA receives all requested information, wll
hel p ensure an expeditious review. W are not using the review
period policies in effect under Medicaid, as the Medicaid statute
differs fromtitle XXI in this regard and we believe the speedier
and nore flexible process described in 8457.160(b)(3) wll nore

effectively inplenent title XXl objectives. To allow us the



HCFA- 2006- F 221

maxi mumreview time within the review period, we have set forth
rules that the review period be started (or restarted) on the
first full day follow ng receipt of the plan (or additiona

i nformation) and the review period will resune on the follow ng
busi ness day if the response is received after 5 p.m eastern
time on a day prior to a non-business day or any tinme on a non-
busi ness day.

Comment: One conmenter requested that HCFA nake every
effort to request all necessary information initially so that
mul tiple stoppages of the 90 day clock are less |likely to occur.
Anot her commenter wote that HCFA should not have unlimted
ability to stop the clock.

Response: HCFA's formal request for information may include
a description of specific issues that need clarification, an
outline of additional information required, or a request for
resolution of any inconsistencies of the plan with title XXl
provisions. W will continue to nmake every effort to identify
those issues for which we need additional information early in
the review process. However, many tinmes a State’s response w ||
trigger further questions. By allowing the review period to be
stopped as nmany tinmes as necessary to obtain the information
needed to nmake a decision, States are provided anple opportunity
to denonstrate conpliance with the requirenents of the program

20. Wthdrawal process (8457.170).
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In 8457. 170, we proposed to allow a State to withdrawits
State plan or State plan amendnent at any tinme during the review
process by providing witten notice to HCFA of the w thdrawal .
Thi s proposed process is consistent with the process for
wi t hdrawal of a proposed Medicaid State plan anmendnent.

Comment: A nunber of commenters suggested that a State be
all owed to withdraw any portion of a proposed submtted plan (and
not just a whole plan or anmendnent) in order to expedite the
approval process when a limted nunber of its provisions are
sl ow ng down the plan review process.

Response: In our review of State plans and pl an anendnents,
we have allowed and will continue to allow a State to withdraw a
portion of its proposed State plan or proposed plan anmendnent.

In order to clarify this provision, we have revised 8457.170(a)
to require that a State may withdraw its proposed State plan or
proposed plan amendnent, or any portion of its State plan or plan
amendnent, at any tinme during the review process by providing
witten notice to HCFA of the w thdrawal .

Comment: One conmenter recommended that the State be
required to provide public notice and a neani ngful opportunity
for public input prior to any w thdrawal.

Response: W encourage States to involve the public in al
phases of the program including, to the extent feasible, prior

to withdrawal of a proposed State plan anmendnent.
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Comment: One conmenter suggested that we clarify that a
State may withdraw its approved State plan at any tine if the
State chooses to discontinue its program

Response: A State nmay withdraw a proposed State plan or plan
anendnment by providing witten notice to HCFA of the w t hdrawal
in the formof a State plan anendnent. W have added a provision
at 8457.170(b) to clarify that a State may request w thdrawal of
an approved State plan by submtting a State plan anmendnent to
HCFA as required by 8457.60. Because withdrawal of a State plan
Is arestriction on eligibility, a State plan anendnent to
request w thdrawal of an approved State plan nust be submtted in
accordance with requirenents set forth in 8457.65(b), including
those related to the provision of prior public notice. Although
HCFA does not have authority to deny such a State plan anendnent
request, this requirenent confornms with the requirenents of
section 2106(b)(3) relating to State plan anendnents that
restrict eligibility. W note that w thdrawal of a Medicaid
expansi on program may al so require an anendnent to the title XI X
State pl an.

21. Admnistrative and judicial review of action on State pl an
material (8457.190).

Under Section 2107(e)(2)(B) of the Act, a State dissatisfied

with the Admnistrator’s action on State plan material has a

right to admnistrative review and judicial review In
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8457.190(a), we proposed a procedure for admnistrative review
Specifically, we proposed to require that any State dissatisfied
with the Adm nistrator’s action on State plan material under
8457. 150 may, within 60 days after receipt of the notice of fina
determ nation provided under 8457.160(a), request that the
Adm ni strator reconsider whether the State plan or plan anendnent
conforms with the requirenents for approval. Additionally, we
proposed that the procedures for hearings and judicial review be
the sane procedures used in Medicaid which are set forth in
regul ations at part 430, subpart D. W also proposed that HCFA
wi Il not delay the denial of Federal funds, if required by the
Adm ni strator’s original determ nation, pending a hearing
decision. If the Adm nistrator determ nes that the origina
deci sion was incorrect, HCFA w Il pay the State a | unp sum equa
to any funds incorrectly denied.

Comment: One conmmenter supported the proposed procedure for
adm ni strative and judicial review

Response: W note the support of the commenter.



